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Court of Appeals of New York.
In the Matter of Michael ELKIN et al., Respondents,
V.

Paul A. ROLDAN, as Deputy Commissioner of the
Division of Housing and Community
Renewal, Appellant,
and
220 East 72nd Street Company, Respondent.

In the Matter of Howard Shapiro, Respondent,

V.

New York State Division of Housing and
Community Renewal, Appellant,
and
40 Central Park South, Inc., Intervenor-Appellant.

Dec. 21, 1999.

Tenants commenced  separate  Article 78
proceedings seeking annulment of Division of
Housing and Community Renewal's (DHCR) orders
deregulating their rent stabilized apartments, due to
their failure to return income verification notices
within 60-day time period. The Supreme Court,
New York County, William A. Wetzel and Walter
Tolub, JJ., annulled DHCR's orders, and appeals
were taken. The Supreme Court, Appellate
Division, 260 A.D.2d 197, 688 N.Y.S.2d 61 and
262 A.D.2d 18, 690 N.Y.S.2d 583, affirmed, and
leave to appeal was granted in both cases. The
Court of Appeals held that DHCR had authority to
accept tenants' late income verification filings and
had discretion to determine whether tenants' 3-day
and 10-day delays were so minimal as to be
excusable.

Affirmed as modified and remitted.
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Division of Housing and Community Renewal
(DHCR) had authority to accept tenants' income
verification filings postmarked after 60-day
deadline for responding to landlord's challenge
under luxury-decontrol provisions of the Rent
Regulation Reform Act, and had discretion to
determine whether tenants' 3- day and 10-day delays
were so minimal as to be excusable. Laws 1993, c.
253, § 1 et seq.; N.Y. Comp. Codes R. & Regs.
title 9 88 26-504.3(b), (c), par. 1, 26-2507.5(d);
26-2527.5(d).

***202 *854 **623 Roderick J. Walters and
Marcia P. Hirsch, New York City, for appellants in
the two above-entitled proceedings.

Borah, Goldstein, Altschuler & Schwartz, P. C.,
New York City (Jeffrey R. Metz of counsel), for
intervenor-appellant in the second above-entitled
proceeding.

Kellner Chehebar & Deveney, New York City (
Douglas A. Kellner of counsel), for respondents in
the first above-entitled proceeding.

Himmelstein McConnell Gribben & Donoghue,
New York City (David E. Frazer of counsel), for
respondent in the second above-entitled proceeding.

*855 OPINION OF THE COURT
MEMORANDUM.

In each case, the order of the Appellate Division
should be modified, without costs, and the matters
remitted to Supreme Court, with directions to
remand to the Division of Housing and Community
Renewal (DHCR) for further proceedings in
accordance with this memorandum, and, as so
modified, affirmed.

Michael and Susan Elkin reside in a rent-stabilized
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apartment in New York City. In March 1995,
pursuant to the luxury-decontrol provisions of the
Rent Regulation Reform Act of 1993 (L. 1993, ch.
253), the Elkins' landlord sent them an Income
Certification Form (ICF), on which they were
required to verify that their income fell below the
statutory threshold--then  $250,000 (see, Rent
Stabilization Law of 1969 [Administrative Code of
City of N.Y.] § 26-504.3 [b] ). The Elkins returned
the completed form, verifying that their income fell
below the threshold. On June 18, 1995, the
landlord filed a petition with DHCR challenging
their response, and on August 21, 1995, DHCR sent
the Elkins a notice, informing them that they must
supply income verification information to the
Division within 60 days (see, id., § 26-504.3[c][1] ).

The Elkins sent two duplicate responses to DHCR,
both of which were postmarked October 31,
1995--10 days beyond the deadline. Nearly a year
later, on September 12, 1996, the Rent
Administrator issued an order deregulating the
apartment, ruling that the Elkins "did not provide a
timely response.” The Elkins filed a petition for
administrative review (PAR), attaching an affidavit
from their office manager stating that she recalled
having mailed the responses for the EIlkins on
October 17, 1995--four days before the deadline.
DHCR denied the PAR, holding that the postmark
"establish[es] the actual date of mailing" and
"clearly outweighs the affidavit of the office
manager."

The Elkins then brought the instant CPLR article
78 proceeding, alleging that they had timely filed
their response. Alternatively, they argued that a
late response should be accepted both because they
had fulfilled their obligation by giving the response
to the office manager for mailing before the
expiration of the deadline, and because the delay
was minimal and did not prejudice the landlord or
DHCR. Supreme Court granted the petition, holding
that no prejudice resulted ***203 **624 from the
short delay, and that to deny the Elkins a hearing on
the merits "shocks this court's judicial conscience."

The Appellate *856 Division affirmed, holding that
it was arbitrary and capricious for DHCR to deny
the Elkins a ruling on the merits, since the

"minimal” delay, which resulted from "office
failure,” did not result in "prejudice to either the
landlord or DHCR." (260 A.D.2d 197, 201, 688
N.Y.S.2d 61.) We granted leave.

Howard Shapiro also resides in a rent-stabilized
apartment in New York City. In early 1995, the
landlord sent Shapiro an ICF, which he timely
completed and returned, certifying that his income
was below the statutory threshold. In June 1995,
the landlord filed a petition challenging Shapiro's
certification, and on August 21, 1995 DHCR
mailed Shapiro notice of the petition, advising him
that he was required to submit income verification
information  within 60 days. Shapiro sent
verification information to DHCR in a letter that
was metered on October 16, 1995--four days before
the deadline--but postmarked on October 23,
1995--three days after the deadline. More than a
year later, on November 22, 1996, the Rent
Administrator issued an order deregulating the
apartment, ruling that Shapiro had failed to file a
"timely response.”

Shapiro filed a PAR, alleging that his response had
been timely filed; that, even if it was mailed three
days late, neither the landlord nor DHCR suffered
any prejudice; and that DHCR was already in
possession of information--filed in response to the
landlord's 1994 petition--that Shapiro’s income was
below the statutory threshold for 1993, one of the
relevant tax years. DHCR denied the PAR, holding
that the response was untimely because it had been
postmarked three days after the deadline, and that,
as Shapiro had been warned on the instructions
portions of the answering form, the meter date alone
was insufficient to render the filing timely. In
addition, DHCR noted that the 60-day time limit
was "statutory in nature and, as such, has been and
will be strictly enforced” (emphasis in original).

Shapiro then filed the instant article 78 petition,
contending that the three-day delay was de minimis
and that DHCR should be charged with its prior
knowledge of his 1993 income. Supreme Court
annulled the deregulation order and remanded the
case to DHCR, holding that DHCR's decision was
arbitrary and capricious in light of its prior
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knowledge that Shapiro's 1993 income was below
the statutory threshold. The Appellate Division
affirmed, holding that DHCR's refusal to accept the
late filing was arbitrary and capricious in light of
the "de minimis delay" and DHCR's prior
knowledge of Shapiro's 1993 income. We granted
leave.

*857 In Matter of Dworman v. New York State Div.
of Hous. & Community Renewal, 94 N.Y.2d 359,
704 N.Y.S.2d 192, 725 N.E.2d 613 [decided
today], we rejected DHCR's argument that, under
Administrative Code 8§ 26-504.3, it lacks authority
to accept filings after the 60-day deadline has
expired. Contrary to DHCR's contention, the
Division would be within its discretion to conclude
that a tenant's late filing was excusable (see, 9
NYCRR 2507.5 [d]; 9 NYCRR 2527.5 [d] ).
Here, both cases should be remitted to DHCR for
reconsideration under the proper standard. In Elkin,
the tenants have proffered evidence that might, or
might not, establish timely filing or good cause.
Further, DHCR may consider, in its discretion,
whether the 3-day delay in Shapiro, or the 10-day
delay in Elkin, was so minimal as to be excusable
under the maxim of de minimis non curat lex (cf.,
Van Clief v. Van Vechten, 130 N.Y. 571, 579, 29
N.E. 1017; Flora Co. v. Ingilis, 233 A.D.2d 418,
419, 650 N.Y.S.2d 24).

The parties' remaining contentions are without
merit.

Chief Judge KAYE and Judges BELLACOSA,
SMITH, LEVINE, CIPARICK, WESLEY and
ROSENBLATT concur.

***204 **625 In each case: Order modified,
without costs, and matter remitted to Supreme
Court, New York County, with directions to remand
to the New York State Division of Housing and
Community Renewal for further proceedings in
accordance with the memorandum herein and, as so
modified, affirmed.
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