THE CITY OF WKW YORK
a E‘W YORK HARLEM COMMUNITY
TER: '%‘Eﬁh“ﬂ PARTU

SETH LENOX TERRACE ASSOCIATES, INDREX NO. 252401/ 1

Petitioner,
~AEAINST-

RISA SCHNEIDER, JOHN DOE AND JANE DOE,
Respondents.

e ys 1
Miarting, J.,

i1 this holdover pro ing based on respondent’s fallure 1o renew & rent stabilized lease,

respondent moves for sumrmary judgment, attorneys fees and for such other and further reld

As appropriste. Petitioner opposes, Based on the Notice of Motion (1) and Affirmation in ‘
Oppositien (2}, the Court grants summary judgment in favor of respondent but denies the reguest

“for legal fees,

Respondent moved into the subject premises on September 23, 2005 pursuant to & two

yeur non-regulated market lease at $1440 per month, Petitioner was and still is receiving a J-51
tas benelit for the building (Administrative Code of the Clty of New York §11-243). On August
2, 2007 respondent entersd into a two year non regulaied lease extension starting on October 1,

2007 at & monthly rent of $1625. Respondent signed another two vear non regulated lease with

petitioner commencing October 1, 2009 at a monthly rent of $1660. Gn or about Janvary 19,

2010 respondent, as a named plaintff, filed a proposed class action seeking a determination that

her apariment was ualawiully deregulated while the owner received J-51 1% benelits. an
J &

adpustment of the rent and a refund of her overcharge, The case was dismissed on Oe



2011 and respondent is now appealing. On or about June 30, 2011, petitioner offered respondent
a rent stabilized lease commencing October 1, 2011 with a legal regulated rent of $2799.12 for a
two vear lease and $2707.77 for a one year lease with preferential rents of $1780 and $1720
respectively, The lease also contained a J-51 rider. Respondent refused to sign the renewal leas
upon the advice of counsel. Petitioner then commenced this holdover proceeding.

Respondent seslks summary judgment dismissing the case because petitioner failed to
offer a proper lease renewal. The movant requesting sumumary judgment has the initial burden of
showing entitlement to judgment without the need for a trial as a matter of law (Zuckerman v
Ciry of New York, 49 NY2d 557,427 NYS2d 395 [ 19801). Once an initial showing is made, the
burden shifts to the opposing party o establish the existence of 2 material issue of tact {id ). The
courl's function in deciding a summary judgment motion is issue finding, not issus determination
(Sillman v Twenticth Century Fox Films, 3 NY2d 395, 165 NYS2d 498 [1957]).

Petitioner acknowledges that the respondent’s apartment 18 subject o the rent
stabilization law because petitioner is and has been recelving a I-51 tax abatement and therefore
it was not able to deregulate the apartment because of a high rent vacancy (Roberts v Tishiman
Spever Properties LP, 13 NY3d 270, 890 NY$2d 388 [20091]). Respondent’s ceniral argument is
that the rent stabilized lease offered by petitioner is improper because the rent contained in the

fease 13 not the legal rent. A landlord may not maintain a holdover proceeding based on the

tenant’s refusal to sign a lease i it contains an illegal vent ( Haberman v Neuman, 2003 NY Slip
Op 50031 (U], 2003 WL 222807 {App Term 1Y Dept 20037 ).

The legal issue the court must decide in determining whether the lease offer was im;:n‘o_pcr

i5 how to caleutate the vent in an apartment now coverad by rent stabilization because of the

P



Roberts decision. The Roberts decision is n%ém on this issue and the courts and the New York
State Division of Housing and Comnmunity Renewal have been struggling o answer this. As
observed by one court, “The issue of the formula (o be used in post Roberrs cases has ver 1o be
tnally resolved” (Dodd v Riverside Drive, LLC, 2012 WY Slip Op 51653 [U], 2012 WL 250277
[Sup Cr NY Co 201213 The lsading case at this pwmi is the Appellate Term First Department’s
decision in 724 Realty dssociares v Lugas, 32 Misc3d 47, 929 N'Y§2d 349 (App Term |* Dept
2001 That was an expired lease holdover proceeding. The petitioner’s claim for possession
was dismissed because the cowrt found that the apariment, allegedly decontrolled becanse of a
high rent vacancy, was rent stabilized by virtue of the landlord’s J-51 tax benefit. The tenant had
counterclaims for rent overe harge and was s‘.@ékmg 10 go outside of the four vear look back
period contained in Rent Stabilization Law §26-516(a)( 1), The coust held that the tenant could
rot go back because there was no demonstration of fraud or willfilness by the landlord. In
determining what the legal rent should be the court atfirmed the lower court’s decision which
beld that the allowable rent was the rent agreed to in the lease in effect four years immediately
preceding the filing of the overcharge claim, along with the periodic LEM stabilization guidelines
increases available over the term of the tenancy. This formula has been adopted and followed by
various courts (Casey v Whitehouse Estates. lne, 36 Misc3d 1225[A], 2012 NY Slip Op 51471
UL 2012 WL 3168689 (Sup CtNY Co 2012|: Resenzweig v 303 Riverside Corp, 35 Mise3d
P4VEAL, 2U12 NY Slip Op S1103 (U], 2012 WL 2295535 [Sup CUNY Co 20121 Baron v
Lawrence Towers Co. LLC, 2012 NY Slip Op 32177007, 2012 WL 3638855 [Sup CtNY Co
2012§; Dodd v Riverside Drive, LLC, 2012 NY Slip Op 5 1‘653 LU 2012 WL 2302774 [Sup Cr

NY Lo 2012] This Court shall follow the decision of 724 Realny and use the formula of tha



case for determining li s fepal rent. As expressed in Baron v Lawrence Towers Co, LLC, suprea:
“The 724 Realty Associares formula, while not perfect, is the one that, in
this court’s opinion. makes the most sense, [t neither unduly puniqhms either
party nor does it create any windfall because the parties tollowed what was
widely believed to be the correct law at the time :t 2 feage was made,”

In applying the 724 Realty fornwila w the instant case, the Court tinds that the base date
ig four ‘\_fea.rs betore the respondent raised her overcharge complaint. She filed an overcharge
clatm in Suprerne Court on January 13, 2010, The base date would then be January 19, 2006,
four years before she filed her claim, Both sides are prevented from introducing evidence of the
rertal history before the base date (Rent Stabilization Law §26-516{a}{1]}. The lease in effect
between the parties during the base date had a rent ot $14406. The Court does not agree with
respandent’s argument that instead of the lease amount, the last registered legal rent shouid be
used. Post Zoberss cases are not about rent registrations and “[flixing the rent stabilized rent in
hindsight pursuant to the failure o register provisions of the RSL, under these circumstances,
would be unduly punitive for what was action otherwise taken o good faith, relying upon the
ageney’s own iaterpretation of the law"(Dodd v Riverside Drive, LLC, supra). Respondent has
nol raised noy demonstrated any fraud or willfulness on the part of the petitioner.

Using a base rent of $1440, petitioner was able (o take a 5.73% guidelines increase for the
two year renewal lease the parties entered into commencing October 1, 2007, That would bring
the monthly rent to 5152280, Petitioner could lawiully take a 6% increase for the next rencwal
respondent entered jnto conunencing October 1, 2009, That would bring the rent to $1614.17
Therefore, the 2011 lease offeved by petitioner, the subject of this holdaver, should have offered

respondent the option of a one year renewal with a 3.75% increase for $1674.70 or a two year



renewal with a 7.3““1; increase for $1731.20. Sinee petitioner’s lease renewal offered respondent
a one yeur lease with a legal regulated rent of $2707.77 or a two year lease with a legal regulated
rent of $2799.12, both with lower preferential rents, it cannot maintain this case because the
iease renewal contained unlawful rents under 724 Realty Associates. The must be
dismissed.

Respondent also argues that the lease renewal offered by petitioner was unlawlul because
it contained & J-51 rider which was not in the initiel lease. The Cowrt finds that the inclusion of a
J-51 rider in the renewal lease, aithough not contained in the initial lease. does not make the
renewal lease improper. A renewa] lease must be offered on the e same terms and conditions
except where a landlord can demonsuate that the change is necessary in order to corply with the
specific requitements of laws or regulations applicable to the building or the h,r‘asv (Von
Rosenvinge v Wellington Fee, LLC, 19 Mise3d TIR{AL 862 MYSZd 818 [Sup CrNY Co 20081,
The parties in the instant case entered into the initial lease believing that the premises were not
covered by rent stabilization. a position long supported by the New York State Division of
Housing and Community Renewal. With the Reberts decision both parties now became subject
to additional rights and responsibilities under rent stabilization that were not memorialized in the
initiad lease. The inclusion of the rider, something that would have been part o iﬂm witial fease if
the parties were aware of the apartment’s status, can properly be included now in the renewal,

Respondent also moves for attorneys fees under paragraph 21 of the lease and Real

Property Law §234. Assuming that paragraph 21 of the lease would entitle respondent to legal

fees for being the prevailing party in this case, the Cowrt declines 1o award any fees. Petitioner
offered respondent a rent stabilized lease with a rental amount supported by the last registered



rent, individual apartment improvementis, vacancy and rent guidelines increases, These increases
are all permitted by law and do not evidence bad faith by petitioner given the uncertainty of rent
calcuiations in apartinents covered by the Roberis decision, The imposition of atforneys fees in
this case, where landlord is o’biigéte-d o offer a renewal lease, vet the method of determining the
actuad rent is not finally resolved by the courts or legislature, would be unfuir (724 Realry
Associates v Lucas, supra), Respondent argues that attorneys fees are especially warranted in
this case because respondent is now subject to the Landlord Registey which could impair her
ability to rent an apartment. However, respondent could have avoided this by signing the
proposed lease and challenging the rent in an appropriate forum. The signing of 2 lease by a rent
stabilized tenant cannot be used as a waiver of respondent’s rights under rent stabilization (Rent

3

Stabili

lon Code §2520.13).

Accordingly, as there are no issues of fact, summary judgment in favor of respondent is

granted dismissing this holdover proceeding. The part of the motion seeking attorneys fees is
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denred, This constitutes the order of the Cowrt,

September - Hon. Buben A, Martine

Harlem, New York A5.C0
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