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" Lansden, J.-

“In these two owner occupancy proceedings, Petitioners seek to recover the parlor and

Ty ‘:sécénd_ﬂddrs of the subject building. Petitioners assert that Jason Reznick (hereinafter,

N “Rezmck”) will combine the apartments into a single unit for his own use.
._R'e'spond'ents Suehsdorf and Muir argue that Petitioners have failed to demonstrate a good
| fa1th fﬁtént to occupy the two apartments as their primar'y residence. Respondent, Lally who
became a senior citizen during the pendency of these proceedings, joins in this argument but also
' argﬁes that the units Petitionets offered him were not equivalent or superior alternate housing,
The two proceedings were consolidated and sent to this Part for trial. Trial commenced

on May 12, 2006 and concluded on August 1, 2006. Thereafter, the Court reserved decision and



directed post-trial memorandum to be submitted.
TRIAL
Petitioner’s Case
At trial, Petitioners demonstrated that they purchased the sﬁbject building in or about
August 2002. The subject building, known as 349 West 87™ Street, is a multiple dwelling
| ) prqlperlyl_r_egistered with the Department of Housing and Preservation and Development as of the
time of trial. Petitioners also demonstrated that Respondent, Lally is the rent stabilized tenant of
. the Parlor apartment and Respondents, Suehsdorf and Muir are the rent stabilized tenants of the

| éecon_d’ floor apartment of the subj ect building. At the appropriate time each Respondent was

- served with the re'ciuired predicate notice prior to commencing the instant proceedings.

‘While there are three owners of the subject building, only Reznick is seeking possession

e -Q'f _thé 'subj ect ajj'ﬁftments. It is uncontested that Joseph Reznick and Sophia Reznick are the

- -,-:parents of Jason Reznick and reside at 304 West 90t Street. Joseph and Sophla Reznick did not

.appear in the proceedmg nior did they testify.

,At the time the proceeding commenced, Reznick lived in Melville, Long Island with his
wife and two children. However, after the commencement of this proceeding, the Melville house
: was éoi_d' and Réznick and his family moved into the third floor apartment of the subject building.
After a fire in the subject building, Mrs. Reznick and the children relocated to 2 “summer home”
in Florida. They remained in Florida while Reznick has remained at the subject building.

Reznick asserted that he and his wife have wanted to live in Manhattan for a long time.
There had been prior attempts to take back apartments but they were unsuccessful. These

unsuccessful attempts resulted in Reznick and his wife purchasing a Melville, Long Island



residence. At that time, Reznick operated businesses in Long Island, New J ersey and had
business ventures in Brooklyn.
According to Reznick, shortly after purchasing the Melville home his business moved
frorri_ Long Island to primarily New Jersey. Reznjék asserted that the constant traveling began to
L beco.r:ﬁt_a too much for him to continue to reside in Melville. Shortly thereafter, Reznick and the
other Pé_titiéner's learned that the subject building lwas for sale. Reznick believed this might be an
| i N opp'qfﬁ_iﬁity to move into Mﬁﬁﬁéﬁaﬁl?eﬁtioners inspected the property and entered into
- negotlatlons which resulted in'a purchase.
|  ;_: ’Iiez'ni"ck and his wife both asserted various reasons for why they wanted to reside in
l Manhattan, specﬁically the subject building. These reasons included that the subject building is
convementtoRezmcks businesses in New York and New Jersey; the subject building would be
| close 't"c;%ﬁl-é.“TﬁState Coﬂééé of Acﬁpunéture which -Mrs.l Reznick attended and plans to re-enroll
; 1n,thesubJ ect apaftmenté were ¢lose to-Reznick’s parénts which would be beneficial to caring
' l'fo.r the children and; the subject building is a short commute to Mrs. Reznick’s family so that she
'.:':Edlil.c;l;s'..@gfhémreg'ularly.

Both Reznick and his wife stated that the subject building was located in an area perfect

S forra1smg children. It is near the Riverside Park where the children could play. Further, the

: upper west léide of Manhattanf was very family oriented with really good schools in the district.

| Initially, Reznick Wmted to convert the two apértments into a duplex for himself, his
‘wifé, their two children and the nanny. Rough plans were developed for the purpose of arranging
the éoﬁlbined spaces for that family composition. However, during the course of the proceeding,

Mrs. Reznick became pregnant with their third child and later gave birth to that child. Both



Reznick and his wife were vague at trial as to how the space would be used.

The parties agree that once the proceeding had commenced and Respondent, Lally
becar-ﬁé""a senior citizen. Reznick offered Lally his choice of two, unregulated apartments in the
:.su'bj eét building (basement and third floor) at Laily’s rent stabilized rent. Reznick argues that

- .__éither_ of ‘t'he apartments are equivalent or superior to-the subject apartment. It was unclear from
- Rezmcks s_tafe‘meﬁts whether he was willing to grant Lally rent regulatory rights by agreement or

" ‘Wwas merely offering to charge a initial rent stabilized rent. During the course of the trial, the

- Courtmspected all three apatiments in order to address this issue.

. Reznick was quite candld in‘his reasoning for wanting the two subject apartments. First,

thr ilébﬁtizon: in the building was convenient for his young children as there would be a minimum
nurnber of steps to climb. If the 'hééd'di'oé‘é, Reznick could make a triplex by taking back the
o ground floor sjﬁéée at a later date. Also, there was a little more space gained by cdjmbining the

o : :"‘_‘:parlor and second floor units than ’ any other two units. Further, by not takmg back the

"-{unregulated umts Reznick woild derive greater iricome to assist him in operating the building.

Ry ::Rgépqndents’ Case
: -‘-:‘f{‘espmde'nts argue that Petitioners failed to establish a good faith intent to occupy the
' 'sﬁBj'e.c.:'t'premiSES. Respondents assert that these proceedings are merely a furtherance of a course
B . of conduct by Petitioners demgned to empty their buildings of rent regulated apartments. To
-‘s':u‘.p’port' their position, Responderits pointed to prior owner occupancy proceedings commenced
by Petitioners seeking to occupy rent stabil_izéd apartments which, even though resulting in a
vacancy, were not occupied by Petitioners.

In two proceedings, 54 W.89th Street Owners Corp. ¢/0 Joseph Reznick v. Lafford and




O’Shea (Index No. 82768/01) and 54 W.8§th Street Owners Corp. ¢/o Joseph Reznick v. Asher
(Index No. 63282/01), both tenants agreed to vacate. In fact, as of June 2002, both adjacent units
were vacant. However, despite their representations in the respective petitions, none of the
‘Petitioners ever occupied.those.units. Rather, the two units were combined and have been rented
| for‘as I’r_luch as $6,000.00 perllmonth. At the time that those proceedings were commenced,
-.Re'z'ni.e.k. was a fifty ﬁe:r cent owner of 54 W.89th Street -Owners Corp.

'Ano'thei_- procéeding in the same building was commenced by Petitioners seeking

T occupaney of a third apartment. In that proceeding, (54 W.85th Street Owners Corp. v. Bonnie

| Brown Index No. 52012/02) Reznick asserted a desire to live in Manhattan, specifically 54
-West 89th Street However that proceedmg was discontinued, as a defense that the proceeding

-had beéh 'cbmm'em':ed by'a cOrporaﬁon was assefte’d and no resolution could be reached.

e Ownershlp was not transferred from the corporatmn nor was any other action taken by Reznick to

-occupy that bu11d1ng

“The time line of events in the proceeding is very important. Reznick commenced an

1 bwner’s occupancy ‘proceeding against Ms. Brown (the non-renewal notice was executed on

- August21,2001) Before proceeding to a petition, Reznick signed a contract to purchase the
hous.e:_in Méiﬁne in October 2001. The owner occupancy petition is dated January 17, 2002. The
ereeleedieg:vvae' discontinﬁed in late January 20_0;2 by which point, Reznick and his family had
| begur;'dccupying thie Melville Kome. Three months later, Petitioners signed a contract to purchase
the subject building.

Respondents assert that there was a discrepancy in the testimony offered by Reznick and

his wife and their actions. Both testified at their deposition that they have always wanted to



reside in Manhattan. Yet despite kriowing that there were soon to be two vacant, adj acent
apartments in a building on 89® Street in 2002, Reznick and his wife elected to purchase a home
n Me_lville, Long Island rather than occupy the vacant apartments.
Respondents state that it was clear by their failure to occupy the units that Joseph and
) S'Ophi.a_l Réznick were no longer interested in living on 89™ Street. If there was any question on

tha't issuc, it Was resolv‘ed‘by those ,Petitioners‘ comrnencing owner use holdovers against a rent

s a:‘lhzed tenant of two apartments in a building on 90% Street and occupying same within
:_ fmonths of setthng the proceedmgs W1th Asher and Lafford. As such, the door was open for
?-:_Rezmck and hlS Wlfe to occupy the 89™ Street apartments in 2002
: The_ s'u_bj_ect buil_ding"waé 'pui'chas'éd by Petitioners on August 18, 2002. Respondents
| pomt out thatwheneverRezmck and his wife were purchasing a residential space, both were on
the de:eélz('se.e' Melville and B'(.)c"a' Raton deéds); However, when investrnent property was being
‘ _plurchascd Pet1t1oners were on the deed (see, 304 W 90™ St.) or a corporation was used (see 54
W 89ﬂl St ) Accordmg to Respondcnts the naturé of ownership reveals that the subject bulldmg
""1$..:lfhor¢; hk_e_ one ‘of the aforementionéd investmerit properties as opposed to a residential
premlses
| . R;:spondents point to the fact that Petitioners only seek out rent regulated apartments to
e , lo.qc:quj/' as indicating a lack of good faith intent to occupy the subject apartments. Respondents
" assert that at 54 W. 89" street, Petitioners reduced the number of rent regulated tenants from 9-to
2 prior to selling the building in January 2005. Further, Petitioners reduced the number of rent
stabilized units in 304 West 90% Street by three within two years of purchasing said building.

‘Respondents herein are the only rent stabilized tenants in the subject building. Additionally,



Reznick has not sought to live in Manhattan other than by commencing owner occuparncy
proccedings. No broker was ever hired to find suitable space either in the form of a rental,
_cooperative'apartment or condominium. This, according tq Respondents was just another link in
a _ch_ain of events designed to eliminate or reduce rent regulated apartments from buildings owned
' by Ill’ré:tfitioners.
: Resp_dﬂdents assert that Reznick is unable to distance himself from the behavior of the
o .citﬁfér.lé’etiti'é?ngrs"as said behavior relates to owner occupancy proceedings. Reznick was a fifty
percentownerof '.sé'i'd corporation, had sought two apartments for his own use and was at least

o penpherallymvolved in resolving the Lafford proceeding. As such, Reznick must also be held

o é{ééﬁuﬁtﬁbléf&r'ﬁfhat affect said actions have on the Court determining his good faith intent to

.- occupythesubj ectapartments -

In addztlon to Jommg the other Respondents in asserting that Petitioners have failed to

o .'-"present proof of thelr good fa1th mtent to occupy the subject apartments, Respondent Lally

L 'asscr_ts that he was not offered supenor or equivalent alternate housing by Reznick as required by

" . the RSC when hé Becamé ‘a sénior citizen.

g -i'There is no dlspute that Lally is the tenant of the parlor apartment. This is the first floor

if.'abcgwe ground level There is also no dispute that Rezmck offered Lally his choice of the

apa;‘tmqgt lqcated m_ the baseme_nt or the third floor apartment. Reznick has further stated he
wouldagree fhat Lélly would be charged the current rent stabilized rent for the parlor floor.

Lally asserts the basement apartment is dark and dank. It receives little or no sunlight, as

opposed to the subject apartment. Further, he asserts that the ceilings are much lower than the



subject apartment. Lally stated that the basement space is currently renovated for commercial use
in that there are numerous “office” areas and a kitchenette as opposed to a kitchen, Due to the
layout of the basement space, with its numerous walls and divisions, there would be far less
usable space in the basement than in the subject area. Lally also asserts that the back yard area
:siiould not be considered as ﬁe wbiil_d rarely if ever go into the back yard.
T_he third floor apartment, accordin;g to Lally, is smalier than subject apartment nor does
. the:tﬁﬁd ﬂosr".a:l‘aartmént have the same high ceilings or fire places as the subject apartment. Lally

- ' asserts that even though the thlrd apartment has a terracé, he would not use the terrace and

L ;therefore 1t shouId not be 1ncIuded in the alternate space. Further, the third floor apartment

‘,would rcqulre'L‘ally tc')'chmb three times the mimber of stairs needed to reach the parlor

'Currently Lally suffers W1th osteoarthnns in his lower back, hip and right knee.

S Accordlng to Lally, Walkmg orie ﬂlght of stairs is difficult enough, but to add two more flights of

. ista1rs would cause hlm great hardshlp

. l_ . Aslgg' frqﬁ} the_physical layblit'of each__u_njt:yot‘ rising to the level of tﬁe parlor apartment,
: Lallyassertsthat thepmposedapartments could riot be determined to be equivalent or superior as

they a.renotrent regulated. Lally claims that as a matter of law, no unregulated apartment can be

| deeﬁned equwaIent or superior to a regulated apartment regardless of the concessions given by

e the landlord

ANALYSIS
It is well settled that under the Rent Stabilization Code (hereinafter, “RSC”), an owner
may recover possession of a rent stabilized unit for the landlord’s personal use or for the personal

use of a member’s of the landlord’s immediate family. Pultz v. Economakis, 8 Misc. 2d 1022



(A), 803 NYS 2d 20 2005 WL 1845634 quoting RSC §2524.4(a). The intent to occupy the
subject prer'nises must be genuine and not a subterfuge to remove regulated tenants from the

premiées. Pultz v. Economakis, supra. The purpose of the legislature in establishing the Rent

Stabilization Code, as it relates to owner occupancy proceedings, was to prevent “manipulation”
and “schemes” atmed at circumventing the balancé between an owner’s good faith intent to
Eobté.ih 1ivjng"'éccommodatiohs and fhe tenants’ right to remain in their rent regulated apartments.

 Samuel v. Ortiz, NYLI 6/7/95, 30:2 (Civ Kings, Callander) citing to Bedford v. DeRosa. 445

L NYS2d 959 (Civ. Queers, 1985).

‘ In an owner occupancy proceeding, the primary issue is whether the landlord has an

o "honest-‘l-good falth intent to use and occupy the subject apartment. Axelrod v. Duffin, 154 Misc.

.2d"310 594 NYS 2d 518 (AT 1St Dep t. 1992) The landlord must demonstrate to the Court, by a

"f-""'preponderance of the ewdence that he has a good faith intent to occupy the premises or that his

."‘,-_lfamﬂy member w111 occupy the prernlses Nestor V. Britt, 213 AD 2d 255, 624 NYS 2d 14 (1

;'1995) Nowhere 111 the RSC 1s good faith” named as a requirement. However, the case

_- _:_Iaw mterpretmg RSC §2524 (a)(l) has and still 1 requlres such a demonstration. Id. When

a detem:umng thIS issue, the Conrt must review the totality of facts that weigh on the landlord’s
- credlblhty See Ba51c Holdmg Co;p V’.‘.Gab'el, 21 ;Ad 2d 874, 875, 251 NYS 2d 367 (1% Dep’t.

L .1«1964)_; Tau_bgr v. Ruscica, NYLJ 10/14/87, 14:3 {Civ. Ct. NY Co.); Minick v. Park, NYLJ

B . =;’2/2_5/9.9_.,.‘29:2 (AT 1 Déf)’t.) While Courts look at a number of factors, it is up to the landlord to
establish his own credibility regarding the intended use of the subject premises in order to prevail

in the proceeding. Garner v. Berger, 2002 WL 31015649 (NY Civ Ct.); Delavan v. Spirounias,

NYLJ 3/14/01, 19:5 (Civ. Ct. NY Co.)



There is, with limited exceptions, no limit to the number of apartments or amount of
space that can be recovered by a landlord. Naturally, this assumes the good faith intent to use the
premises for living purposes can be established. See, Wong v. Rypass, NYLJ 12/2/98, 29:2 (Civ.

_ Ct. NY Co.); Scbel v. Mauri, NYLJ 12/12/84, 10:4 (AT, 1* Dep’t.); But see Pultz v,
Econoriakis, supta,
However, there is one limitation on an owner’s ability to regain a rent stabilized
* apartment for his own use. This is when the tenant of record is a senior citizen. RSC § 2524.
T AGa)(2) 'prdvides’ in pertinent part:
"..«(2) the prov1s1ons of this subdivision (a) shall not apply where a tenant
orthe s spouse ‘'of a tenant lawfully occupymg the housing accommodation
oisa semor cmzen or dlsabled person as prevmusly defined herein, unless
the owner offcrs to prov1de and, if requested provides an equivalent or
~ superior housmg accommodatlon at the same or lower regulated rent in a
‘closely proximate area.”
.. Where an owner seeks toTegain the rent stabilized apartment of a senior citizen, it is the
e owner’sburden to show that he has offered said seriior citizen equivalent or superior alternate

housmgat the same or lower rent stabilized rent ir'a closely proximate area. Fidalgo v. Shumm ,

.- _ NYLJ 6__/_1 2/90, 25:1 (AT 2™ and llﬂ‘);‘MiIlér v. Jones, NYLJ 1/28/04, 19:1 (Civ N'Y, Wendt)
 Edward Lally

S Pétit'io'ners first argue that since Respondent became a senior citizen during the pendency
S ofthls proceeding, the Court should not require them to offer alternate housing to Respondent.
This argument is without merit. Whéthér a tel‘lant isa senio.r citizen prior to commencement of
the proceeding or becomes a senior citizen after the proceeding is commenced is of no matter.

- Fidal go v. Shumm, supra . The only difference is that in the latter circumstance, the landlord is

10



granted additional time to offer alternate housing whereas in the former circumstance, the offer

- of alternate housing must come before commencement of the proceeding and must be alleged

‘With specificity in the pleadings. Croman v. Leighton, 12 Misc. 3d 73 (AT 1¥ Dep’t. 2006). The
.COutt ft_r.lds _Pe'titioners’ arguments along this line to be unavailing.
' : The (fdurt has inspected the subject apartment as well as the other two, alternate
L ) apartrnents As all three units are in the same building, there is no doubt that Petitioner has

b '5c01‘1."1pli"ed With 'thét portion of the statute which requires the alternate housing to be in “a closely

":pIOXIIl’la.tC area” AddItlonally, Pet1t1oner offered each of the alternate apartments at the same rent
.'that Respondent Lally currently is paymg for the subject apartment. Therefore, that portion of

the statute wh1ch' requ1res the alternate housing to be at the “same or lower regulated rent”.

| o How_evef,"Respendent 'still argues'that the’t\%fb”apartments could not qualify under the

statute as nelther"are rent stablhzed or equlvalent or superior to the subject apartment. It was

unclear.ﬁom the record the testlmony and the post trial briefs whether Petitioner agreed that only
the T1n1t1‘a_1 :tentw:_c_i'uld be at Respondent’s curretit stabilized rent or if Petitioner was agreeing to
‘ prov1derentstab1112ed rights, "b);t':dtttra'.eti to Respondent. This is no small question.
e t}enerally Speakmg, when comparing two apartments to determine if they are equlvalent
_or otte .1s supener Courts look to the physical layout, amenities and location. Iterrts such as
' ::e_cjuére__foot tlotatl? sunlight, elevator 'service, .doorman service are the common factors to be
RN | ;ev.i'ewed. However, this analysis assumes that both units are rent regulated.
| ' it is this Court’s 'epinicstl that in a eity whete there has been and continues to be a housing
- 'emeréency,. rent regulation, or the lack thereof, affects the inherit nature of the housing. Rent

regulated tenants have rights that do not exist in fair market housing. With rent stabilization, the

11



right to remain as a tenant exists. In a fair market apartment, such a right does not exist unless
granted by contract. Additiéﬂéily, rent regulated units have, with a few exceptions, insurances
against drastic iﬁ;:reases in rent. Such insurances do not exist in fair market apartments. This
| imbalaﬁcé between the.two forms of housing can not be easily'reme.died. Rather, the very nature
of thé ﬁiotéctions created by rént regulation insureé that a non-regulated unit, no matter the

g am'cf:h_i?ti:cs, can not be deerned equivalent or superior to a regulated apartment.

" However, Petitioners’ intent need not be determined as, based on the Court’s inspection

of the two alternate apariments, the Court also coricludes that neither is superior or equivalent.

' The subJectapartmenthas 'ﬁv_ci‘bedrodﬁié (otie large and a guest room) and is located on the

parlor ﬂoor of the Sl.lb] ectbulldmg The_rc isa large livingroom, small kitchen and bathroom and

Iargewall towall closéts. The aparl:ment has véry high ceilings and windows (12') as well as two,
;';"\'('éry_grgaté' ﬁrplacesWhﬂenotlarge in flor area, it is clear that Respondent has taken steps

7 over ﬁﬁ‘e.:".‘yea:gs to get the most out of the space (1.e. the washer and dryer are wall-mounted or sit

~in acabmet ﬁvefeet off theﬂoor) On the date that the Court inspected the premises, the view to

e Wasblocked bysome kmd of scaffold and diminished by inclement weather.
.  " Nonetheless,the Court éd'ﬁld'.itﬂégiﬁé th'é:view‘ch a sunny day é,nd the amount of light that could
comemto thesubj t;c't ap'art'rr;ent.
B : The baéém'ént unit is currently being used commercially. The space has been divided into
5 g n-u.r:ﬁerc.)_u.s 0ﬂ1(i¢‘s" and storage areas. Where 'th'e'é.’ubj ect apartment appears more square, the
Eésgrﬁeﬁf unit iél a 'claa;;s."ic .raiIro'z‘i'd sfyle, with each room in a row. The kitchen area appears to be
rﬁdj;e akin to a.“kitchenette” that one would find in an office as opposed to a residential space. In

addition to the interior space, the basement unit opens into a courtyard at the back of the

12



buildirig. The courtyard extends back approximately thirty feet and runs the width of the
building.
However, in comparing the two spaces the Court observed that the basement unit has no
.'sunl-.ig'ht_of a'ny. kind that reaches the interior of the space. The ceilings,. as may be expected, are
-mﬁéh ioyver tha;l the parlor floor apartment. Further, the divisions of the interior space is
. _ | .inc;)nvlc:‘n_iéh;f to_residential usé. Whether looking at cubic space, squaré footage or just usable

g ‘:_Js'pdg_:c: 1t "{Maéji;fear‘ to the Court that the basément"hpartment was smaller than the parlor floor

3Partment | o

LA 'Cos‘r‘ri'e.tic_"enhancements and fixtures were not the focus of the Court though other courts

- has valuelsa sub_] ective: est, ‘What would be a value to a young couple with children would not

" 'be a value to a senior citizen with né children. Respondent is a senior citizen with osteoarthritis.

The courtyard,though latge, is made up of uneven concrete. There is no view of anything other

3 thantheE‘HCondltlomngunlts and the back of the surrounding buildings. It was clear from
Reéindﬁdent’é 'c‘rle.dil.)lé: ’lfes't'i'mlonyl that outdoor sp.ac'e, of that nature, did not interest him.

| As té the third floor apartment, the compaﬁson was much harder. The overall layout was
roughly the same though smaller than the parlor .ﬂ.o.or. The kitchen and bathroom were newly

rendvated and larger thah those in the parlor floor. The third floor apartment only had one

13



bedroorn. Instead of a second bedroom, there was a deck. Aside from Respondent’s arguments
about outdOOr space, the deck is not the equivalent of a second bedroom since there will certainly
be some months that the deck may not be used. While these facts may have led the Court to the

| conclusion that the.third‘ floor apartment was not équivalent or superior to the subject apartment,

the fact that an. add1t10na1 forty steps have to be climbed to reach the third floor apartment from

L the parlor ﬂoor determined that the third floor apartment would not suffice under the statute.

Respondent s medical condltlon makes climbing stairs painful. Currently, Respondent

‘ - only has to chmb thirfeen steps. If Respondent relocated to the third floor, he would have to

Cd fchmb ﬁfty three. steps This is a substantial differénce especially in light of the fact that the
e cond1t10n could worsen. Courts have held that whete a tenant has difficulty climbing stairs, an
":'-:‘apartrnent on a hlgher floot can not be supenor or equivalent. Tsororos v. Lauriello, NYLJ

; 4/8/98 32 5 (C1V Ct. K_tngs Co.)

i ey R ezm,ck. argues ‘that if thé two alternate apartments are determined not be equivalent or

o supenor he should be gwenan ‘opj:é'rtuhity to'offer a qualifying apartment. Reznick relies on

= : 'E}o@: 'v.'-'Elyﬂ, ’15’2"’1\’/‘5@. 2d 169, 575 NYS 2d 23§".:'"Reznick’s reliance is misplaced. Gogu v. Ely

e mvolved an 1ssue of whether or not a person with low iritellect could be cons1dered disabled

.'w1th1n the deﬁmnon set forth m the RSC After detenmmng thdt such a person was “disabled”

_ "'lunder the RSC ] deﬁmtton the Court found it Would be less prejudicial, since that landlord had

fr""e’stabli’shed a good faith intent to occupy the premises, to grant a judgment to the landlord but
condition execution of the warrant on offering alternate housing to the tenant. Prior to this
detei"rnination, the landlord had no opportunity or obligation to offer an alternate apartment. This

1s not the situation herein. Reznick has had his opportunity to comply with the RSC. Either his

14



actions satisfied the RSC or they did not. It is this Court’s determination, that the offers did not

. saﬁsfyl the requirement. As such, the proceeding is dismissed as to Respondent Edward Lally.

| : “Respondents Muir and Suehsdorf
As noted earlier, whether or not a landlord is successful in obtaining a rent stabilized

| ]'apartment for hlS OWI use 1s a matter of cred1b111ty and good faith intent. Some cases have held

__‘_‘_;that a 1andlord’ “credlted tesnmony’ ‘was sufﬁc1ent to meet the burden. Horsford v. Bacott, 32
AD 3d 1310 (1St Dep t. 2006) Other cases, have looked to the totahty of the circumstances,
: __mcludmg but not 11m1ted to pnor actions of the owner. Garner v. Berger, supra.

’..i"In thls proceedmg, the totahty of the cucumstanees lead the Court to believe that

fehtmhers have faﬂed to meet their burden'of preof A number of issues troubled the Court.
First '.the'-timiﬁg ‘c')fthe p'iifchase efthe MelVille home with the purchase of the subject building.
The Court found it hard to beheve that Rezmck’s des1re to reside in Manhattan, as stated in the
:enor oavr.ler-occupaney proceedmg (_B.I.Q__. , ended in or about October 2001 when the Melville

.. as purchased and suddenly Te- enlerged in Apnl 2002 when negotiations to purchase the
: ..subJect'bmldmg began o

o .-'_Add1t10na11y, Rezmellc&s attempts to distance himself from the two owner occupancy

: ':p.re.e_e_ed.l_ngs_ 1nye:IV1ng 54 W. 89 Street wh_lch .eére settled on behalf of his parents were not
__.ehei:rlelzjr.'eﬁcc_.eaefﬁl.-In'these;t\#c') :prdeeediﬂgs,'it is true that Reznick’s parents alleged they wished
2 to r'ee.id:e.in'" the umte. Reznick claimed he had hothing to do with the proceedings but the records
E ‘rev.ealed he participated in negotiating a vacate stipulation with one of the tenants of said

apartments for one hundred thousand dollars. After the units were vacant, Reznick’s parents did
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'net take occupancy despite their claims in the petitions. Also, Reznick did not take occupancy
even tho:.ugh there were two adjacent units available in an area that Reznick and his family found
: desirable and“ Reznick was a fifty per cent owner of the landlord.
_Further, after learning the other 54 W. 89™ Street proceedings wherein Reznick asserted a
k tteaire_ t'd”reside in Manhattan were defective due to a corporation owning the building, no action
s wastakento 'e_h,ange the nature of ownership. While there would have been a wait, this was

o surely a sunple enough step to take to insuré re51d1ng where Reznick “always wanted to live”.

: ‘."Instead the opportumty was lost when Reznick moved to Melville.

.: The evrdence suggests that Petltloners have only desired to live in apartments in

| Manhattarr that are occupled by rent regulated tenants It is true that there is no requirement that
. an owner oecupy a non—regulated umt (Berhnrut v, Leventha 1,43 AD 2d 522, 349 NYS 2d 82

f: | ( I 973) or that a landlord occupy a umt that has become vacant (Delavan v. Spirounias, supra.).

Yet whlle there 1s nothmg mandatmg a ﬁndmg of bad faith if the aforementioned facts are

onst rated, t ey are-factors that the Cou'rt may eons'ider.

- Desp e.la' desire to hve in Manhattan and the finaricial means to purchase any form of
'reaitlehtlal- .s‘pa.ee, said desire seens to be speciﬁcally coordinated with Reznick’s purchase of
o bu11d1ngs With re'rit regulated apartments. The Court feels that it is no coincidence that Reznick
'l has never looked ata eooperatlve or eondomlmum or even hired a broker despite having always
\ wanted to re31de in Marhattan™, One would think after the proceedings involving 54 W. 89%

: Street were u.nsuecessful some attempt to ﬁnd suitable housing in Manhattan would have been

o made.' Reznick could show 16 such effort. Instead a suburban home was the chosen alternative

until a.buildin"g with rent stabilized tenants was purchased.
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Of concem to the Court was Reznick’s simple refusal to use any of the vacancies that
_ have occurred in the subject building and other properties owned, at least partially by Reznick in
' .:the immediate area. There is no ‘dispute that there have been vacancies during the pendency of

this proceeding er at least since Reznick has owned 54W. 89th Street. Respondents have pointed

L Eout that the rrumber of rerrt regulated units in 54 W.80th Street, 304 West 90" Street and the

o o jsubj ect burlchng has been reduced by at least ten over the last five years. None of those units were

| . :.' occupted by Rezmck and hls farmly Agam this does not mandate a finding of bad faith. Owners

& '_-_?:?'f:are entrtled to make a proﬁt or at least a sound ﬁnancral return on their property At the same

B

trme, a pattern of ‘t_)__ehaylor of thrsnnat‘.ure isa fact‘c'ur to be considered by the Court in determining

mvo Ved'Rezmck;'the Court mlght"not have fou:nd thls unusual. Yet, Mrs. Reznick had two
;chlldren and a thrrd on the Way When the proceedmgs were commenced. The Court found it

' u.'r_:rhkely.'tha,’t_'shewould hu"ve_%_‘:_desire_ to re'side;'\tvith;h:er "child.ren, in her pregnant state, in a

o g premlsesshe had rrever seen, no matter thelocatlon This is especially so when the family had

. been residing in a spacious, upscale, suburban home.

) ‘T'he'C.ourt became concerned that the spdee sought may now be insufficient for Reznick
and his family’s current needs. As of trial, there were no plans for how the space will be used.

" The apurtments were originally sought for Reznick, his wife, their two children and a nanny.
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 Plans were drawn up. Despite being a duplex, it certainly appeared that every inch of space was
'b.eing used. Now, Reznick and his wife have a third child. Neither Reznick nor his wife were
forthco_thing with specifics as to how they will re-apportion the space at trial.
Ultimately, the Court had to look at Reznick’s credibility in deciding the issue of good
s j'faithlihteht. l‘he Court-observed Reznick’s reluctance to provide information regarding the prior

 owner oecupariey proceedings except for Brown , There were pre-trial delays in providing

- ihfonﬂatlo'ri sohie of whleh was never provided by Petitioners. At trial, Reznick denied any

' & ‘knowledge or memory of those other proceedmgs even though he personally negotiated a one

' hundred thousand dollar buyout w1th one of those tenants. The Court finds it unhkely that such

Y ;partlmpatron could eas11y"bef'forgotten

o o _Ij"lrrt_her, the .}Court d1d r_rot_‘beheye;ReczhjCl% representation that he was unaware a

corporahon could not maintain ‘a_n. LéWﬁeifobetipaﬁcy proceeding. Reznick has been in the real

i .festete_ busmess forasubstanualpenod of time not only owning property but developing same.

| Rezmek :aﬁd' h15 parentshadhlred .ex}"jerieﬁced laﬁdlord~tenant attorneys to commence the prior

LY owner occupancy proceedmgs who undoubtedly would have warned Petitioners of the law.
Rezmck’s testrmony regardmg pnor couusel and those proceedings, especially his role in

| '1.:':sett11ng one of those proceedmgs was entlrely unbehevable On the one hand, Reznick asserted

B .éthat the attorneys were not knowledgeable and he ““did not trust them” and then on the other
: -hand Rermck alleged that the attorneys drafted a stipulation where one of the tenants was paid
o .$100 00 00 to vacate and he 31gr1ed the stlpulatlon w1thout reading same.
Before commencing this proceeding, Reznick has alleged wanting to reside in Manhattan.

Before comrnencing this proeeeding, Reznick has had opportunities to reside in Manhattan.
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Reznick never followed through on those opportunities. 'Reznick has commenced at least one
other proceeding on his own behalf to regain space but was ready, willing and able to purchase a
home_in L0ng Island as soon as he learned that proceeding was commenced defectively and a

: set:ﬂ.cmeﬁt- Withéhat tenant could not be reached. Within a year of purchasing said Long Island
home, Petitioners purchased the subject building and the desire to reside in Manhattan re-

, em_ér"g"ed: The Court could place no weight on the fcestimony regarding the WTC crisis as a reason

formovmg to Long Iélénd'fo'r'two reasons. First, no mention of this was made at any deposition

" and second, no explanation'was given fof why the family would not want to live in Manhattan in

4 early of mid 2002, bist woild in Tate 2002.

B ased on ffﬁre*foregéing: the court deterinines that Petitioners have failed to meet their

.‘ . burdcnofproofm demonstratmgagood faith intent to occupy the subject premises as a

"»res‘,ldence As such the proceedmg is dismissed. The partlcs may obtain their documents from the

'-:clerk g ofﬁce

John S. L@sden, JHC.
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