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Baekground: Tenants brought action against
lessor, seeking a declaration that Division of Hous-
ing and Community Renewal's ( PHCR) luxury de-
conirol order deregulating their apartment was void
ab mitio pursuant to Roberts, which ruled that Lux-
ury Decontrol Statute did not permit deregulation of
rent stabilized apartments in buildings receiving
J-51 benefits. The Supreme Court, New York
County, Louis B. York, J., granted lessor's motion
ta dismiss the complaint, and tenants appealed.

Holdings: The Supreme Court, Appeliate Division,
Renwick, J., held that:

{1y Roberts applied retroactively, and

(2} collateral estoppel precluded tenanis from rais-
ing issue of whether their apartment was improp-
erly removed from rent stabilization under the lux-
ury decontrol statute 11 years prior fo the com-
mencement of the action,

Affirmed as modified.
West Headnotes
[£] Landiord and Tenant 233 €2200.16

233 Landiord and Tenant
233VIII Rent and Advances
233VHI(A) Rights and Liabilities
233k200.15 Persons and Premises Subject
to Regulations
233k200.16 k. In General; Landlord

and Tenant Relationship, Most Cited Cases
Landlord and Tenant 233 €200.44

233 Landlord and Tenant
233VHI Rent and Advances
233VII(A) Rights and Liabilities
233k200.43 Exempt Accommaodations
233k200.44 k. In General. Most Cited

Cases

Under Emergency Tenant Protection Act, a
building that has been completely renovated for res-
idential use after December 31, 1973 is exempt
from rent stabilization coverage; however, where an
owner receives J-51 benefits in connection with
such a renovation, the building will be rent stabil-
ized, for a period of time pursuant to Rent Stabiliz-
ation Law. McK.Unconsol.Laws § 8625(a)4)(a).

{2} Landlord and Tenant 233 €=2200.16

233 Landlord and Tenant
233V Rent and Advances
233VIIE(A) Rights and Liabilities
233k200.15 Persons and Premises Subject
to Regulations
233k200.16 k. In General; Landlord
and Tenant Relationship. Most Cited Cases

Landlord and Tenant 233 €-2200.83

233 Landlord and Tenant
233V Rent and Advances
233VIII(A) Rights and Liabitities
233k200.83 k. Termination of Rent Con-

trol and Recontrol. Most Cited Cases

If lease of unif in butlding, which only became
subject to rent regulation due to its participation in
the J--51 program, does not contain the requisite no-
tice, occupied units remain subject to rent stabiliza-
tion until a vacaney occurs after the expiration of
the J-51 benefits. Rent Stabilization Code, §
2520.11(2), McK . Unconsol Laws.

[3] Courts 106 €=100(1)

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

https://web2 westlaw.com/print/printstream.aspx 7vr=2.0&mt=New Y ork&destination=atp...

9/12/2011



Page 3 of 15

Page 2

- NY.8.2d -, 2011 WL 3611920 (N.Y.A.D. 1 Dept.), 2011 N.Y. Slip Op. 06300

(Cite as: 2011 WL 3611920 (N.Y.A.D. 1 Dept.))

106 Courts
10611 Estabiishment, Organization, and Proced-
ure
10611{H} Effect of Reversal or Overruling
106k 100 In General
106k100(1) k. In General; Retroactive
or Prospective Operation. Most Cited Cases
Roberis, which ruled that Luxury Decontrol
Statute did not permit deregulation of rent stabil-
ized apartments in buildings receiving J-31 bene-
fits, applied retroactively since Roberfs did not es-
tablish a new legal principle, but rather merely con-
strued a statute that had been in effect for a number
of years. McKinney's RPTL § 489; New York City
Administrative Code, §§ 11-243(bX2, 3, 38),
26--504.1, 26--504 2.

[4] Landlord and Tenant 233 €502006.83

233 Landlord and Tenant
233VIHI Rent and Advances
233VIIIEA) Rights and Liabilities
233k200.83 k. Termination of Rent Con-

trol and Recontrol. Most Cited Cases

Tenant is able to challenge change in an apart-
ment's status from rent stabilized to unregulated at
any time during the tenancy; rent regulated status of
an apartment is a continuous circumstance that re-
mains until different facts or evenfts occur that
change the status of the apartment.

[5] Administrative Law and Procedure 154 €
501

15A Adminisirative Law and Procedure
1S3AIV Powers and Proceedings of Administrat-
ive Agencies, Officers and Agents
15AIV(D) Hearings and Adjudications
15Ak501 k. Res Judicata. Most Cited Cases

Landlord and Tenant 233 €5--200.83
233 Landlord and Tenant

233VIIE Rent and Advances
233VHI(A) Rights and Liabilities

233k200.83 k. Termination of Rent Con-
trol and Recontrol. Most Cited Cases
Collateral estoppel precluded tenants from rais-
ing issue of whether their apartment was improp-
erly removed from rent stabilization under the lux-
ury decontrol statute 11 years prior to the com-
mencement of the action; tenants had a full and fair
opportunity before Division of Housing and Com-
munity Renewal ( DHCR) to challenge the prior
owner's application for luxury decontrol as being
precluded by the receipt of J-51 benefits, notwith-
standing BHCR's decision not to hold a hearing,
which was the result of tenants' failure to raise fac-
tual issues regarding the prior owner's luxury de-
control application.

j6] Judgment 228 €=713(1)

228 Judgment
228X1V Conclusiveness of Adjudication
228X1IV(C) Matters Concluded
228k713 Scope and Extent of Estoppel in
General
228Kk713(1) k. In General. Most Cited
Cases
Collateral estoppel applies when (1) the issues
in both proceedings are identical, (2} the issue in
the prior proceeding was actually litigated and de-
cided, (3} there was a full and fair opportunity to
litigate in the prior proceeding, and (4) the issue
previously litigated was necessary to support a val-
id and final judgment on the merits.

I7] Administrative Law and Procedure 154 €<
501

15A Administrative Law and Procedure

I5AIV Powers and Proceedings of Administrat-
ive Agencies, Officers and Agents

iSAIV(D) Hearings and Adiudications
15Ak301 k. Res Judicata. Most Cited Cases
Collateral estoppel is applicable to confer con-

clusive effect to the quasi-judicial determination of
an administrative agency.

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

https://web2. westlaw.com/print/printstream.aspx?vi=2.0&mt=NewY ork&destination=atp...

9/12/2011



Page 4 of 15

Page 3

s NUY.8.2d w-e, 2011 WL 3611920 (NY. AD. 1 Dept.), 2011 NY. Slip Op. 06300

(Cite as: 2011 WL 3611920 (N.Y.A.D. 1 Dept.))

[8] Administrative Law and Procedure 154 €=
501

15A Administrative Law and Procedure
ISAIV Powers and Proceedings of Administrat-
ive Agencies, Officers and Agents
15AIV(D) Hearings and Adjudications
15Ak501 k. Res Judicata. Most Cited Cases
Once an administrative agency has decided a
matter, based upon a proper factual showing and
the application of its own regulations and preced-
ent, parties to that matter are entitled to have the
determination treated as final for collateral estoppel
pLUrposes.

9] Administrative Law and Procedure 154 €&
817.1

15A Administrative Law and Procedure
13AV Judicial Review of Administrative De-
cisions
15AV(F) Determination
15Ak817 Remand
I15Ak817.1 k. In General. Most Cited
Cases
Although a remand may be appropriate where
the agency has made the type of substantial error
that constitutes an “irregularity in vital matters,” a
final administrative determination cannot be re-
opened to give a party an opportunity to make a
new argument based on the existing administrative
record.

Himmelstein, McConnell, Gribben, Donoghue &
Joseph, New York (William J. Gribben and Ronald
S. Languedoc of counsel), for appellants.

Belkin Burden Wenig & Goldman, LLP, New York
(Magda L. Cruz of counsel), for respondents.

PETER TOM, LP.,, JOHN W. SWEENY, IR., RG-
LANDO T. ACOSTA, DIANNE T. RENWICK,
SALLIE MANZANET-DANIELS, }.

RENWICK, J.

*1 The Court of Appeals recently rendered a
decision with significant ramifications for the real
estate industry in New York City, In affirming this
court's decision in Roberts v. Tishman Speyer Prop.
LP, 13 N.Y.3d 270, 890 N.Y.S.2d 388, 918
NE2d 900 [2009], gffe. 62 AD3d 71, 874
N.Y.5.2d 97 [2009], revg. 2007 W.Y. Slip Op.
32635[U], 2007 WL 2815093 [2007], the Court
held that thousands of unregulated “market” apart-
ments, at two Manhatian building complexes
{Stuyvesant Town aand Peter Cooper Village), were
improperly removed from rent stabilization while
the owners, Tishman Speyer and MetLife, received
benefits under the City's J-51 Tax Abatement and
Exemption Program. ™ The Cowt agreed with
our stafutory interpretation, thereby rejecting the
Division of Housing and Community Renewal's (
DECR) regulation, which mterpreted the Luxury
Decontrol Statute ¥ as permitting dereguiation
of rent stabilized apartments in buiidings receiving
J=51 benefits provided the building was already
subject to rent regulation before the receipt of such
benefits.

The ramifications of Roberts, however, remain
uncertain; the case left unresolved a number of is-
sues, including those explicitly noted by the Court:
“retroactivity, class classification, the statute of
limitations and other defenses that may be applie-
able to particular tenants” (13 N.Y.3d at 287, 890
N.Y.S.2d 388, 918 N.E2d 900). In this unrelated
case, we are faced with some of these issues. They
arise in a dispute between cotenants and a building
owner. The owner took over the subject property in
2009, a decade after the former owner had deregu-
lated the apartment pursuant to a 1999 DHCR lux-
ury decontrol order. Plaintiffs, who are not the typ-
ical tenants intended to be protected by rent regula-
tion, commenced this action seeking a declaration
that the 1999 DHCR luxury decontrol order is void
ab initio pursuant to Roberts. The answer depends
on whether Roberts shouid be applied retroactively,
and if so, whether the defense of statute of limita-
tions or administrative finality may be inveked fo
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give preclusive effect to the 1999 DHCR luxury
decontrol order.

Factual and Procedural Background

The pertinent facts are essentially undisputed.
Plaintiffs have lived on the 20th floor of a West
Village apartment building since 1968. The first
apartment they rented, # 20H, was then rent con-
trolled. Eleven years later, in 1979, plaintiffs rented
ap adjacent apartment, # 20J, under a rent-sta-
bilized icase. For 16 years, from 1979 to 1995, they
occupied both apartments, and, in the 1980s, they
combined the iwo apartments into one unit. In
1993, plaintiffs rented a third apartment, 204, un-
der another rent-stabilized lease. With the owner's
consent, they combined all three apartments into
one, creating an apartment that took up the build-
ing's entire 20th floor. The 20th floor apartment is
3,259 square fect in size, and contains four bed-
rooms, five bathrooms, an office, an eaf-in kitchen,
separate dining room, and a 20 foot by 34 foot liv-
ing room. The combined rent for the apartment, un-
der all three leases, was more than $2,000 per month.

*2 In 1990, the building's prior owner began to
receive J-51 tax benefits, which were to last 20
vears. Such beneflits officially remained in effect
until June 30, 2009, In 1998, the building's prior
owner filed a luxury deregulation petition with DH-
CR with respect to the combined 20th floor apart-
ment. On the Income Certification Form that the
predecessor owner sent plaintiffs, plaintiffs ac-
knowledged that the coilective rent for the com-
bined 20th floor apartment was more than $2.000
per month, and that their annual household income
was more than 5175,000 for each of the two years
preceding the petition. As noted above, at the time
of the filing of the petition, the prior owner was re~
celving J-51 tax benefits.

In September 1999, DHCR issued an order de-
regulating the combined 20th (loor apariment, Ac-
cordingly, once the rent-regulation terms of each of
the three leases and the rental agreement expired,
the 20th floor apartment became deregulated based

on the BHCR decontrol order finding that the col-
lective legal regulated rent exceeded $2,000 per
month, and that the tenamis' income exceeded the
statutory threshold (RSL [Administrative Code of
City of New York] 26-504.3 [c][2] ). Notably,
plaintiffs never appealed the DHCR decontrol or-
der through an administrative appeal; nor did they
commence an article 78 proceeding.

On September 30, 1999, plaintiffs and the pre-
decessor owner entered into a four-year lease for
the 20th floor apartiment. The initial rent was
$5,000 per month, for a term ending on November
30, 2003. In September 2002, near the expiration of
the four-year lease, plaintiffs and the predecessor
owner negotiated terms for an extension of the
lease; this next lease was for a nine-year term, be-
ginning on December 1, 2003 and ending on
November 30, 2012, with an initial rent of $6,000
per month.

In January 2008, defendant 56 7th Avenue LLC
acquired the building, and defendant Northbrook
Management LLC became the new managing agent
(hereinafter defendants). When the new owner
bought the building, no tax benefits under the J—51
program were in effect, and the new owner has nev-
er applied for any J-51 tax benefits.

in December 2009, after the Court of Appeals
issued Roberts, plaintiffs commenced this action,
secking a declaration that the [999 DHECR luxury
deregulation order was invalid and demanding re-
imbursement for alleged rent overcharges for the
past eleven years. Plaintiffs claimed that their lease
should be rescinded, and that in its place, defend-
ants should give them a new rent-stabilized lease.
Plaintiffs claimed that because the building was re-
ceiving J-51 tax benefits in 1999, the predecessor
owner was not entitled to deregulate the 20th floor
apartment.

On July 15, 2010, Supreme Court granted de-
fendants' motion to dismiss the action. The court
held that DHCR's deregulation order was binding
and that the court had no jurisdiction to set it aside
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11 years after its issuance. The court stated,
“Despite the decision in Roberts this court is
without jurisdiction to grant [the] declaratory relief
as the statute of limitations for Article 78 proceed-
ings has expired and the court must respect the de-
cision of DHCR in this type of proceeding.” This
appeal ensued.

Interplay of /-51 Benefits and RSL

*3 To place this matter within its proper con-
text, we must first examine the interplay of J-31
benefits and RSL. The City's J-51 tax incentive
program allows property owners who complete
qualifying mulitiple dwelling improvements to re-
ceive tax exemptions and abatements for a period
of years. In exchange for receiving such benefits,
the landlords subject their properties to the RSL
(Administrative Code § 11-243). Accordingly,
units not otherwise subject to rent stabilization be-
come rent stabilized.

[1] For example, section 5{a)}3) of the Emer-
gency Tenant Protection Act of 1974 (as added by
L. 1974, ch. 576, § 4) exempts from stabilization
“housing accommodations in buildings completed
or buildings substantially rehabilitated as family
units on or after” January 1, 1974. A building that
has been completely renovated for residential use
after December 31, 1973, is therefore exempt from
stabilization coverage (see e.g. Wilson v. One Ten
Duare Si. Realty Co., 123 A.D.2d 198, 201, 510
N.Y.S5.2d 603 [1987] ). Where an owner, however,
receives J—51 benefits in connection with such a
renovation, the building will indeed be rent stabii-
ized, for a period of time, by virtue of RSL
(Administrative Code) § 26-504(c), which covers
“[djwelling units in a building or structure receiv-
ing the beneflits of section 11-243.7 (see e g Matter
of Eastern Pork Prods. Co. v. New York State Div,
of Hous. & Community Rernewal, 187 A.D.2d 320,
SO0 N.Y.8.2d 77 {19921 ).

[2] Where the building only became subject to
rent regulation due to its participation in the 3-51
program, RSL [Administrative Code] § 26-504(c)
expressly provides that once the tax benefits ter-

minate, the units may be deregulated in one of two
ways. One way is for the owner to include a J—51
rider in the lease informing the occupant that the
apartment wiil be deregulated upon the termination
of the benefit (i ;) Rent Stabilization Code (RSC) [
G NYCRR § 2520.11[0 ] 1. If the lease does not
confain the requisite notice, occupied units remain
subject to rent stabifization until a vacancy occurs
after the expiration of the J-51 benefits (see East
Renovating Co. v. New York State Div. of Hous. &
Community Renewal, 16 A.D.3d 166, 791 N.Y.S.24d
88 [20031, Marter of Lomagno v. Division of Hous.
& Community Renewal 38 AD3d 897, 831
N.Y.5.2d 330 [2007]).

Owners of rent regulated buildings also fre-
quently apply for and receive J-31 benefits for such
routine work as boiler installations, new windows,
elevator upgrades and the like. The receipt of J-51
benefits under such circumstances has no effect on
the building’s rent-regulated status. That is, a remt
stabilized building will be rent stabilized before,
during and after the receipt of J-51 benefits. This
much was clear before Roberts.

What was unclear before Roberts was whether
individual rent-stabilized uvnits may be subject to
high-rent/high-income dereguiation in buildings re-
ceiving J-51 benefits. In 1993, the legislature en-
acted the Rent Regulation Reform Act (RRRA [as
added by 1. 1993, Ch. 253] ), which provided for
the luxury decontral or deregulation of rent stabil-
ized apartments if the regulated monthly rent was at
least $2,000 and the apartments were either vacant
or occupied by occupanis with a combined annual
income of more than $250,000 (former RSL
[Administrative Code] § 26-304.3). The income
threshold was later lowered to $175,000 (RSL
[Administrative Code] § 26-504.1). The RRRA,
however, also provided that luxury decontrot would
not apply to units which “became or become” sub-
iect to rent stabilization “by virtue of receiving”
J-51 tax beneflits (RSL [Adminisirative Code] §§
26-504.1, 26-504.2fa} ).

*4 In 1996, DHCR issued an advisory opinion
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that participation in the J-51 program precluded
luxury decontrol omly where the receipt of J-51 be-
nefits was the sole reason for the imposition of rent
regulation (Roberrs, 13 N.Y.3d at 281, 890
N.Y.S.2d 388, 918 N.E.2d 900 [internal quotation
marks omitted] ). In 2000, DHCR incorporated that
position into the Rent Stabilization Code, stating
that luxury decontrol shall not apply to housing
units which “became or become” subject to rent
stabilization “ solely by virtue of the receipt” of
F-51 tax benefits (id. at 282, 890 N.Y.5.2d 388, 918
N.E.2d 900 [internal quotation marks omitied] ).

At some point after the enactment of the
RRRA, according to Roberis, Metl.ife began char-
ging market-rate rents in units in the Stuyvesant
Town and Peter Cooper Village properties where
the conditions for high rent/high income luxury de-
control were met (13 N.Y.3d at 282, 890 N.Y.5.2d
388, 918 N.E2d 900). In January 2007, nine indi-
viduals residing i these apartment complexes sued
MeiLife on behalf of a putative class of all current
and former tenants who were, or would be, charged
rents exceeding the rent stabilization limits for any
period during which the landlord received J-51 be-
nefits (id). The plaintiffs sought a declaration that
units m the properties would remain rent stabilized
as long as J—51 benefits were received, along with
rental overcharges totaling $215 million and atior-
neys' fees (id.).

Supreme Court dismissed the complaint, agree-
ing with DHCR's position that the exception to
luxury decontrol did not apply because the proper-
ties “did not become subject to rent stabilization by
virtue of receiving” J-51 benefits ( 2007 N.Y. Slip
Op. 32639[U1 ). This Court, however, reversed and
reinstated the complaing, concluding that owners
who receive J-51 benefits forfeit their luxury de-
controb rights even if their buildings were already
subject to the RSL (62 A.D.3d at 71, 874 N.Y.8.2d
97). On appeal, the Court of Appeals affirmed,
reasoning “that { DHCR's] interpretation of the ex-
ception to luxury decontrol for units that ‘became
or become’ subject o rent stabilization ‘by virtue of

receiving’ J-51 benefits conflicts with the most nat-
ural reading of the statute's language” (13 N.Y .34 at
286, 890 N.Y.S.2d 388, 918 N.E.2d 900). Such an
interpretation, the Court explained, would essen-
tially recognize two categories of J-51 huild-
ings—those that were already rent siabilized and
those that “became rent stabilized as a condition of
receiving J-31 benefits” (id). “But there is no fan-
guage anywhere in the statute delineating these two
supposed categories, and we see no indication that
the Legislature ever intended such a distinction,”
the Court said {(id}. Moreover, tumning to the legis-
lative history, the Court pointed to the RRRA's
sponsor's statement that “at no point” would luxury
decontroi be available to buildings receiving J-51
tax benefits {#d ).

Discussion

On this appeal, plaintiffs argue—and defend-
ants do not dispute—that the 20th floor apartment
was deregulated in 1999, while the predecessor
owner was still receiving J-51 benefits. According
to plaintiffs, under Roberts, that deregulation was
actually illegal. Thus, plaintiffs argue, the DHCR
order is void ab initio.

A. Retroactivity

*5 [3] Defendants, however, urge this Court to
apply Roberts prospectively only, which we decline
to do. In the seminal case of Gurnee v. Aetna Life &
Cas. Co, 55 N.Y.2d 184, 448 N.Y.S.2d 145, 433
N.E2d 128 [1982], ceri. denied 459 U.S. 837, 103
S.Ct. 83, 74 L.Ed.2d 79 [1982], the Court of Ap-
peals adopted the three-pronged test announced by
the U.S. Supreme Court in Chevron Qil Co. v
Huson, 404 U.8. 97, 92 S.Ct. 349, 30 L.Ed.2d 296
{1971], for determining whether a ruling should be
applied prospectively only. * ‘First, the decision to
be applied nonretroactively must establish a new
principle of law, either by overruling clear past pre-
cedent on which Htigants may have relied ... or by
deciding an issue of first impression whose resolu-
tion was not clearly foreshadowed” ™ ( id at 192,
448 N.Y.S.2d 145, 433 N.E2d 128, quoting Chev-
ron Qil Co., 404 U.8. at 106, 92 S.Ct. 349). Second,

© 2011 Thomson Reuters. No Claim o Orig. US Gov. Works.

hitps://web2 westlaw.com/print/printstream.aspx?vr=2.0&mt=NewY ork&destination=atp...

9/12/2011



Page 8 of 15

Page 7

- NY.5.2d -, 2011 WL 3611920 (N.Y.A.D. 1 Dept.), 2011 N.Y. Slip Op. 06300

(Cite as: 2011 WL 3611920 (N.Y.A.D. 1 Dept.))

a court should consider the history of the prior rule
and examine the impact of retroactive application
on the rule's purpose ( jd. at 192, 448 N.Y.S8.2d 143,
433 N.E.2d 128). Third, any inequity that would
result from retroactive application should be con-
sidered { id).

The facts of Roberis do not satisfy even the
first prong of the Gurnee three-prong analysis.
Courts have consistently held that judicial statutory
construction does not create a new principle of law
(see ep CGurnee v. Aetna Life & Cas. Co, 55
N.Y.2d 184, 192, 448 N.Y.S.2d 145, 433 N.E2d
128 [1982]; Ramirez v. Mansions Catering, Inc., 74
A.D.3d 490, 492, 905 N.Y.5.2d 148 [2010] ). For
example, in Gurnee, the Court of Appeals held that
its decision in Kuresics v. Merchants Mut. Ins. Co,
49 N.Y.2d 451, 426 N.Y.8.2d 454, 403 N.E.2d 139
{1980}, construing Insurance Law § 671, should ap-
ply to pending cases (55 N.Y.2d at 194, 448
N.Y.8.2d 145, 433 N.E.2d 128). Insurance Law §
671 provided that a person injured in a car accident
could recover first-party benefits of 80% of lost
salary to a maximum of $1,000. In Kurcsics, the
Superintendent of Insurance’s reading of the statute
was that recovery was limited to $800, 80% of a
maximum of $1,000 (49 N.Y.2d at 458459, 426
NY.5.2d 454, 403 N.E2d 159). The Court of Ap-
peals disagreed, holding that the language of the
statute permitted recoveries of up to $1,000 if that
amount represented 80% of an injured person’s lost
salary (id at 458, 426 N.Y.5.2d 434, 403 N.E2d
159},

The Gurnee Court explained that Kuwrcsics did
not represent an “abrupt shift” in controlling case
law; it merely represented the Court's first oppor-
tunity to interpret the language of the statute (
Gurnee, 55 NY.2d at 191, 448 N.Y.5.2d 145, 433
N.E.2d 128). Noting that the State Insurance De-
partment had adopted reguiations taking a contrary
view to the one it adopted in Kwresics, the Court
stated that a decision construing statutory language
“does not constitute the creation of a new legal
principle” {55 N.Y.2d at 192, 448 N.Y.5.2d 145,

433 N.E.2d 128). Finally, the Court found that “the
definitional language of section 671 itself foreshad-
owed the conclusion this court first had the oppor-
tenity to express in Kurcsics ™ {id ).

The facts of Roberts are indistingnishable from
Gurnee. Although Roberis's interpretation of the
statute is inconsistent with regulations promulgated
by DHCR, the Court has not enunciated a new
principle of law. Instead, as in Gurnee, the decision
i Roberts was based on a pure statutory analysis,
“dependent ouly on [an] accurate apprehension of
legislative intent’” (Roberfs, 13 N.Y.3d at 285, 890
N.Y.5.2d 388, 918 N.E.2d 900, quoting Kuresics,
49 N.Y.2d at 459, 426 N.Y.S.2d 454, 403 N.E.2d
159 [1980] ). As such, Roberis did not establish a
new legal principle, but rather “merely construed a
statute that had been in effect for a number of
vears” {Gurmee, 55 N.Y.2d at 192, 448 N.Y.S.2d
145, 433 N.E.2d 128}.

*6 Since no “new rule” was pronounced in
Roberts, Gurnee mandates that Roberis must be ap-
plied retroactively (see 724 Realty Associates v.
Lucas, 28 Misc.3d 585, 902 N.Y.5.2d 791 [Civil
Court of the City of New York, New York County]
affd 32 Misc.3d 47, — N.Y.S.2d {App.
Term, lIsi. Dept.2011] [holding that Roberts must
be applied retroactively because “{a] judicial de-
cision construing the words of a statute [ ] does not
constitute the creation of a new legal principle”
quoting Gurnee, 55 N.Y.2d at 192, 448 N.Y.5.2d
145, 433 N.E2d 128] ). Nor has defendant presen-
ted any basis here for disturbing the presumption
that the Roberts holding be accorded retroactive ef-
fect (see People v. Favor, 82 N.Y.2d 254, 262-263,
604 N.Y.S.2d 494, 624 N.E.2d 631 [1993] ). On the
comirary, as in Gurnee, the ruling in Roberts was
clearly foreshadowed in view of the clear language
of the statute. Moreover, the equities do not favor
only prospective application of Roberis. The impact
of retroactive application of Roberts would be to
protect, where applicable, tenants from rent in-
creases in excess of those allowed by the RSL. A
contrary ruling would essentially ailow landlords
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throughout the City to collect rent in excess of
those allowed by the RSL based upon a faulty stat-
utory inferpretation.

B. Statute of Limitations

[4] Alternatively, defendants argue that under
statute of limitations principles this Court must still
preciude the 1996 DHCR luxury decontrol order.
Specifically, defendants argue that a chailenge to
the deregulated status of an apartment is subject to
the six-year statute of limitations period set forth in
CPLR 213[2], which is applicable to “an action
upon a contractual obligation or liability.” Charac-
terizing plaintiffs' claim as essentially seeking a
rescission of a contract—the 1999
lease—defendants argue that the action is time-
barred as having been commenced more than six
years after the inception of the lease. In support of
its position, defendants rely exclusively on this
Court's decision i Oxford Towers Co, LLC v
Wagner, 38 A.D.3d 422, 872 N.Y.5.2d 431 [2009},
which we find inapposite.

xford Towers involved the application of the
six-yvear statute of limitations to a lease agreement
of an apartment that became deregulated. Specific-
atly, the plaintiff-landlord sought to rescind a 1995
written agreement it had entered with the defend-
ant-tenant that provided for successive renewals of
the parties' residential lease in the event the apart-
ment became deregulated by operation of the RSL
{58 ADJ3d at 422, 872 N.Y.S.2d 431). The tenant
moved to dismiss the complaint arguing that the
six-year statute of limitations applied. The landlord
countered that the agreement was void ab initio as
against public policy {id). We affirmed the Su-
preme Court's dismissal of the action as barred by
the six-year statute of limitations and rejected the
landlord's public policy argument {id). We held
that the 1995 agreement was not void ab mitio as
against public policy because the parties did not de-
regulate the apartment by the private agreement (id.
at 422423, 872 N.Y.5.2d 431}

*7 Here, however, the tenant-landlord dispute
arises out of a rent-stabilized lease, and not out of a

written agreement outside the lease. A landiord-ten-
ant relationship under a rent-stabilized lease is prin-
cipally defined and governed by statute. When a
rent-stabilized tenant's initial lease expires, the ten-
ant becomes a so-called “statutory tenant.” By law,
every provision of a tenant's original rental agree-
ment remains parl of the landlord-tenant relation-
ship imposed on the parties for the remainder of the
tenant's occupancy of the unit. Thus, pursuant to
RSL, the rent regulated status of an apartment is a
conlinuous circumstance that remains until different
facts or events occur that change the status of the
apartment. This Court considers such legislative
mandate so sacrosanct as to he impervious fo
waiver, Accordingly, this Court has held that
parties to a reni-stabilized lease may not “contract
out of rent stabilization,” even where their agree-
ment bestows obvious advantages on the tenant (
Drucker v. Mauro, 30 A.D.3d 37, 42, 814 N.Y.8S.2d
43 [2006], appeal dismissed 7 N.Y 3d 844, 823
N.Y.5.2d 772, 857 N.E.2d 67 [2006] ).

Under the circumstances, a tenant should be
able to challenge the dereguiated status of an apart-
ment at any time during the tenancy. Indeed, courts
have uniformly held that landiords must prove the
change in an apartment's status from rent stabilized
to unregulated even beyond the four-year statute of
limitations for rent overcharge claims. East Renov-
ating, 16 A.DD.3d at 166, 791 N.Y.5.2d §8 tllustrates
the pomt (16 A.D.3d 166, 791 N.Y.82d 88). In
Fast Renovating, the apartmeni became subject to
rent stabilization when the owner began to receive
J-51 tax benefits. Subsequently, on October 1,
1992, the tenant signed a one-year lease. Because
the J-51 benefits were not going fo expire until
June 30, 1993, the law required that the lease in-
clude a J-51 notice that the apartiment was to be-
come deregulated on or about June 30, 1993 (i6
A.D.3d at 166, 791 N.Y.S.2d 88). After 1993, the
tenant entered info various deregulated leases for
the apartment. Eight years later, in 2000, the tenant
filed a rent overcharge complaint. The owner re-
sponded by stating that the apartment had become
deregulated when J-51 benefits expired in 1993,
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more than four years before the overcharge com-
plaint was filed. DHCR found that the landlord
failed to prove that it had provided the tenant the
J-51 notice. As a result, DHCR found that the
apartment did not become destabilized after expira-
tion of the J—51 benefits, and that petitioner will-
fully overcharged the tenanis a free market rent (id
at 167, 791 N.Y.5.2d 88).

The fandlord then brought an article 78 pro-
ceeding to challenge BHCR's determination, as-
serting primarily the defense that the four-year stat-
ute of limitations against rent overcharge com-
plaints barred BHCR from reaching the issue of
whether the apartment became destabilized after
expiration of the }-51 benefits. Supreme Court dis-
missed the petition. On appeal, this Court affirmed
the dismissal, concluding that the record amply
supported DHCR's finding that the landlord failed
to provide the J-51 notice that the apartment was to
become deregulated (16 A.D.3d a 167, 791
N.Y.5.2d 88). As for the statute of limitations de-
fense, this Counrt held:

*§ “In fixing the overcharge, DHCR set a base
date of January 20, 1996, four years prior to the
filing of the overcharge complaint, and calculated
the lawful increases forward from that date based
on the free market rent that the tenants were pay-
ing immediately prior to the base date. We reject
petitioner’s argument that by so doing, DHCR
improperty considered events surrounding the ex-
gcution of the 1992 lease more than four years
priot to the filing of the rent overcharge com-
plaint in January 2000 in violation of Rent Stabil-
ization Law [Administrative Code of City of NY}
§ 26-516(a)2). DHCR's consideration of events
beyond the four-year period is permissible if
done not for the purpose of calculating an over-
charge but rather to determine whether an apart-
ment 1s dereguiated { id }.”

While the statute of limitations defense rejected
in Fast Renovaring was the four-year statate applic-
able to rent overcharge claims, the reasoning for its
inapplicability to a rent regulatory status claim ex-

tends with equal force to the six-year statute of Hm-
itations applicable to breach of contract actions. Tn
our view, imposing such limitations on determining
rent regulatory status subverts the protection af-
forded by the rent stabilization scheme described
above. Indeed, except as to limit rent overcharge
claims, the legislaiure has not imposed a limitations
period for determining the rent regulatory status of
an apartment.

C. Finality of DHCR Order Deregulating Apari-
ment

Notwithstanding our retroactive application of
Roberts and rejection of the six-year statute of lim-
itations defense, defendants argue that we must still
give preclusive effect to the 1999 DHCR deregula-
tion order under administrative finality principles.
On this issue, we agree with defendants.

5] We must give preclusive effect to the 1999
DHCR luxury decontrol order to the extent we find
that collateral estoppel precludes plaintiffs from
raising the issue of whether the 20th floor apart-
ment was improperly removed from rent stabiliza-
tion under the luxury decontrol statute 11 years pri-
or to the commencement of this action.

[6][7] Collateral estoppel applies when (1) the
issues in both proceedings are identical; (2) the is-
sue in the prior proceeding was actually litigated
and decided; (3) there was a full and fair opportun-
ity to litigate in the prior proceeding; and (4) the is-
sue previously litigated was necessary to support a
valid and final judgment on the merits (Rvan v
New York Tel Co., 62 N.Y.2d 494, 500-501, 478
N.Y.S.2d 823, 467 N.E.2d 487 [1984]; Gramatan
Home Invs. Corp. v. Lopez, 46 N Y.2d 48], 485,
414 N.Y .5.2d 308, 386 N.E.2d 1328 [1979] ). Col-
lateral estoppel is equally applicable to confer con-
clusive effect to the quasi-judicial determination of
an administrative agency (Ryan, supra, 62 N.Y.2d
at 499, 478 N.Y.5.2¢ 823, 467 N.E.2d 487). While
the proponent of collateral estoppel has the burden
of demonstrating that the lissue in question is
identical and decisive, it is the opponent’s burden to
show the absence of a full and fair opportunity to
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litigate the issue in the prior determination (id. at
501, 478 NUY.5.2d 823, 467 N.E.2d 487).

*§ Three of the elements necessary for the ap-
plication of collateral estoppel cannot be seriously
disputed here because (1) the issue before BHCR,
whether the subject apartment was properly re-
moved from rent stabilization by luxury decontrol,
is identical to the issue before the motion court and
this Court, and (2) the issue was fully litigated and
{3} decided in the BHCR proceeding.

Significantly, courts have consistently held
that, unless a party can demonstrate the absence of
a full and fair opportunity to litigate the issue of the
rent-stabilized status of an apartment before BHCR
, the agency’'s determination on this issue is entitled
to collateral estoppel effect precluding the relitiga-
tion in court of the same issue determined before
the agency (see e.g. 910} Alden Place v. Chen, 279
A.D.2d 618, 719 N.Y.5.2d 697 [2001}; Grassini v
Paravalos, 270 AD.2d 52, 704 N.Y.S2d 817
[20001; see also Lorcorp, Inc. v. Burke, 185
Misc.2d 720, 722-723, 713 N.Y.S.2d 891 [2000] ).
That is precisely the finding of Grassini where this
Court held that Supreme Court had properly in-
voked collateral estoppel to resolve the plaintiff's
claim that she was entitled to possession of an
apartment as a rent-stabilized tenant, since the de-
fendant failed to show that it did not have a full and
fair opportunity to litigate the plaintiff's status as a
rent-stabilized tenant in the prior rent overcharge
proceeding before BHCR (270 A.D.2d 52-33, 704
N.Y.S.2d 817).

Similarly, in 9-10 Alden Place, 279 A.D.2d at
628-619, 719 N.Y.S.2d 697 the Second Department
held that the DHCR determination, that the defend-
ant tenant's lease for a remt-stabilized apariment
was not the product of fraud, was entitled to collat-
eral estoppel effect since the plaintiff landlord
failed to establish that it did not have a full and fair
opportunity to litigate the fraud issue before DHCR
(279 A.D2d 618, 719 N.Y.5.2d 697). Accordingly,
the Second Department affirmed the motion court's
dismissal of the complaint on the ground that the

action was barred by the doctrine of collateral es-
toppel (id.).

Collateral estoppel is also proper in the instant
case because we are convinced that plaintiffs had a
full and fair opportunity to litigate before DHCR
whether their apartment was subject to luxury de-
control. The RSL sets forth an elaborate procedure
for lmury deregulation (see RSL [Administrative
Code of City of NY] § 26-504.3). The deregulation
process beging when the owner of a rent-stabilized
apartment, having a legal regulated rent of at least
$2,000 per month, furnishes the tenant with an in-
come certification form, triggering the tepant's duty
to certify whether the combined household income
was above $175,000 for each of the two previous
years (id at § 26-504.3 {b] ). If the tenant certifies
that the income was below the threshold amount
and the owner contests such certification, the owner
may ask DHCR to verify the household income {/d.
at § 26-504.3[c][1] ). DHCR nmust then request the
necessary information from the fenant to allow
N.Y. State Department of Taxation and Finance
{DTF) to verify the houschold income {id). In the
event DTF determines that the income surpasses
$175,000 for each of the two previous years, DH-
CR must notify the parties and allow them 30 days
to comment on the resulis {see § 26-504.3{c}{Z] ).
Thereafter, “[w]ithin forty-five days after the expir-
ation of the comment period, the division shall,
where appropriate, issue an order providing that
such housing accommodation shall not be subject to
the provisions of this law upon the expiration of the
existing lease™ {id} A tenant aggrieved by a DHCR
deregulation order may challenge it first in a Peti-
tion for Administrative Review (PAR)} before DH-
CR, and if still dissatisfied with the result, the ten-
ant may seek review before Supreme Court in a
proceeding under article 7§ of the CPLR.

*10 In light of this elaborate statutory scheme,
it is abundantly clear that plaintiffs here had ample
opportunity to challenge the prior owner's applica-
tion for luxury decontrol as being precluded by the
receipt of J-51 benefits, That DHCR never held a
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hearing on the luxury decontrel application is of no
moment. While the Rent Administrator had the au-
thority to order a hearing (RSC [9 NYCRR] §
2107.5h] ), plaintiffs never asked BHCR for one.
Thus, it can reasonably be inferred that the decision
by DHCR not to held a hearing was the resuli of
plaintiffs’ failure to raise factoal issues regarding
the prior owner's luxury decontrol application. Nor
can plaintiffs now shift the blame to defendants for
any lack of knowledge of the J-51 benefits. The re-
ceipt of J-51 benefits is a matter of public record.
In addition, landiords have no affirmative duty to
provide such written disclosure except fo tenants
who are subject to rent stabilization solely because
of the vreceipt of J-51 benefits (RSL
[Administrative Codel § 26-504[c]; RSC [9
NYCRR] § 2520.11 {o] ), which is not the situation
here. In any event, DHCR made public its policy
on the issue-—namely that 51 benefits had no
bearing on a iandlord's right to apply for luxury de-
control—when it issued an advisory opinion in
1996, which it incorporated into the RSC in 2000.
Thus, since it appears that nothing prevented
plaintiffs from raising the J-51 benefits issue be-
fore DHCR, plaintiffs are now estopped from relit-
igating the issue 11 years later.

We are, however, mindful of the fact that, not-
withstanding the general rule of administrative fi-
nality—giving res judicata or collateral estoppel ef-
fect to an administrative agency ruling— DHCR
has the discretion to reconsider its determinations
uneler certain circumstances. For instance, RSC (9
NYCRR) § 2527.8 provides that “[t]he BHCR, on
application of either party, or on its own initiative,
and upon notice to all parties affected, may issue a
superseding order modifying or revoking any order
issued by it under this or any previous Code where
the DHCR finds that such order was the result of il-
legality, irregularity in vital matters or fraud.” The
Court of Appeals has confirmed DHCR's broad
powers and authority to alter its prior determina-
tions on remission (see e.g. Matter of Alamac Es-
tates v. McGoldrick, 2 N.Y.2d 87, 89-90, 156

N.Y.S2d 853, 138 N.E2d 231 [1956); Matter of

Yasser v. McGoldrick, 306 N.Y. 924, 119 N.E2d
G605 [1954]; see also Matter of Alcoma Corp. v,
New York State Div. of Hous. & Community Renew-
al, 170 A.D.2d 324, 566 N.Y.8.2d 254 {1991}, affd.
79 N.Y.2d 834, 580 N.Y.S.2d 181, 588 N.E.2d 79
[1992] }. “In addition, this Cowurt has held that the
DHCR may reverse a prior determination, even
long after the time to appeal has expired, where the
initial order resulted from ‘illegality, irregularity in
vital matters, or fraud’ ” ( Matter of Sherwood 34
Assoc. v. New York State Div. of Hous. & Com-
munify  Renewal, 309 AD2d 529, 531, 765
N.¥Y.5.2d 592 [2003] quoting Luchetti v. Office of
Rent Control, Dept. of Rent & Hous. Maintenance,
Hous. & Dev. Admin. of City of N¥, 49 A.D.2d 332,
532,370 N.Y.S.2d 565 [1975]).

*11 [81[9] However, “[o]nce an adminisirative
agency has decided a matter, based upon a proper
factual showing and the application of its own regu-
lations and precedent, the parties to that matter are
entitled to have the determination treated as final” (
Matter of Peckham v. Calogero, 54 A.D.3d 27, 861
NY.5.2d 316 [2008], affd 12 N.Y.3d 424, 883
N.Y.8.2d 751, 911 N.E.2d 813 [2009] ). Although,
as noted above, a remand may be appropriate where
the agency has made the type of substantial error
that constitutes an “irregularity in vital matters” {
Matter of Porter v. New York State Div. of Hous. &
Community Renewal, 51 A.D.3d 417, 857 N.Y.S.2d
110 [2008%, v demied 11 N.Y.3d 703, 864
N.Y.S5.2d 35906, 894 N.E.2d 6354 [2008] [internal
quotation marks omitted] ), a final administrative
determination cannot be reopened to give a party an
opportunity to make a new argument based on the
existing administrative record ( Matter of Panrelidis
v. New York City Bd. of Stds. & Appeals, 43 A.D.3d
314, 315, 841 N.Y.8.2d 41 [20073, affd 10 N.Y.3d
846, 859 N.Y.5.2d 597, 889 N.E.2d 474 [2008] [no
remand is appropriate where a party is “merely
seeking & second chance to reach a different de-
termination on the merits”] [internal quotation
marks omitted] ). That is simply not one of the re-
cognized exceptions to the principle of administrat-
ive finality. Thus, having failed to raise the new
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legal challenge to the former owner's initial applic-
ation with DHECR, that theory cannot be made the
basis of an administrative reconsideration eleven
years later.

The Court of Appeals made this exact point
more than 30 years ago in Matrer of 54/55 Sixth Re-
alty Corp. v, Levewrhal, 42 N.Y.2d 935, 397
N.Y.5.2d 998, 366 N.E2d 1352 {1977], a case with

facts strikingly similar to this case. ln Matter of

54755 Sixth Realty Corp., the Court affirmed the an-
nulment of respondent’s deterinination to revoke a
prior administrative order decontrolling the rent on
an entire penthouse apartment pursuant to the
“huxury™ apartment rent decontrol provisions of the
New York City Rent, Eviction and Rehabilitation
Regulations (42 N.Y.2d at 935-936, 397 N.Y.5.2d
998, 366 N.E.2d 1352). The stated basis for the re-
spondent's revocation of the rent decontrol order
was the landlord's faihure to disclose that for 30
years the penthouse had been separately occupied
as two self-contained apartments, in conflict with
the certificate of occupancy { 42 N.Y.2d at 360, 397
N.Y.8.2d 934, 366 N.E.2d 1291). Under the express
provisions of the Administrative Code of the City
of New York and the Rent, Eviction and Rehabilita-
tion Regulations then in force, luxury apartment
rent decontrol was only available to premises occu-
pied for single-family occupancy and thus, as the
respondent argued, the original decontrol order was
violative of the law. Here, plaintiffs similarly argue
that the DPHCR luxury decontrol order should be re-
voked as the landiord's receipt of J-51 benefits was
not previously revealed.

The rent control regulations in effect in Matler
of 54/55 Sixth Realty Corp. v. Leventhal incorpor-
ated the New York common-law standard of final-
ity of administrative determinations, previously dis-
cussed, permifting revocation of a prior order only
upon a showing of “iliegality, irregularity in vital
matters, or fraud” { 51 A.D2d 714, 715, 380
N.Y 524 662 [internal quotations omitted] ). In
that case, the majority in the Appeliate Division
held that the “irlespondent’s failure to discover

facts {regarding the dual occupancy of the pent-
house apartment] within its own files” did not
amount to such “iliegality, irregularity in vital mat-
ters, or fraud” {id at 715, 380 N.Y.S.2d 662
[internal quotations omitted] ). The Cowt of Ap-
peals agreed that the belated discovery of facts
within the agency's own files was “not the type of
irregularity contemplated by ... the regulations” (42
N.Y.2d at 937, 397 N.Y.5.2d 998, 366 N.E.2d 1352).

12 In our view, Matter of 54/55 Sixth Realty
Corp. is, a fortiori, controlling. Here, as in Muisrer
of 54/55 Sixth Realty Corp., the facts required for
revocation of the original DHCR determination
(the receipt of J-51 benefits) were available from
the public record, and explicitly disregarded by
DHCR as irrelevant to luxury decontrol because,
pursuant to the BHCR policy discussed above, the
receipt of J-31 benefits was not the “sole reason”
for the imposition of reat regulation. Consequently,
we find no inherent power on the part of DHCR, in
the instant case, to revoke its previous acceptance
of the former owner's petition for laxury decontrol.

Most recently, in Matter of Peckham v. Calo-
gero, 12 N.Y.3d 424, 883 N.Y.8.2d 751, 91l
N.E2d 813 [2009], 4affe. 54 A.D3d 27, 86!
N.Y.S.2d 316 [2008], revg. 2007 N.Y. Slip Op.
32087[U], 2007 WL 2176701 [2007], the Court of
Appeals reiterated the point applicable here—that
where the administrative record is complete, the
courts may not order a remand in order to provide
the agency with a second chance to reach a differ-
ent decision on the merits. In Peckham, the prede-
cessor landlord filed an application with DHCR re-
questing permission not to renew the tenant's rent
stabilized lease because it was going fo demolish
the building (12 N.Y.34d at 428, 883 N.Y.S.2d 751,
911 N.E.2d 813). The Rent Administrator granted
the landlord's application and DHCR denied the
tenant’s PAR {(id at 428-429, 883 N.Y.82d 751,
G11 N.E.2d 813). The tenant argued before the Rent
Administrator that the Jandlord's project was not a
demolition because iis application with Department
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of Buildings listed it as a reconstruction or altera-
tion rather than a demolition {54 A.D.3d af 429,
863 N.Y.5.2d 85). In his PAR, petitioner-tenant
abandoned this argument; his only demolition-re-
lated argument was that the landlord had performed
demolition before its application was approved. In
his article 78 proceeding, the tenant made a fegal
argument, for the first time, that DHCR lacked ap-
propriate standards for what constitutes a demoli-
tion (12 N.Y.3d at 429, 883 N.Y.S.2d 751, 911
N.E.2d 813). Supreme Court granted the petition to
the extent of remanding the matter 1o DHCR “to
clarify  the standard used to determine a
‘demadition’ and  whether this project i a
‘demolition,” and to clarify the financial ability of
Chelsea [Partners] to complete the project” ( 2007
N.Y. Slip Op. 32087[U]).

In a split decision, the Appellate Division re-
versed (54 A.D.3d at 28, 8361 N.Y.5.2d 316). We
found that the record before DHCR was quite suffi-
clent to permit it to determine whether the owner
had demonstrated financial ability to complete the
project and whether the planned work constituted a
demolition (id.). In addition, this Court found that
the agency's determinations of those issues were ra-
tional and completely in accord with well estab-
fished principles (id ). Under the circumsiances,
this Court found, there was no legitimate ground for
the remand by the motion court (id at 29, 861
N.Y.§5.2d 316). The Court of Appeals agreed, ex-
plaining, inter alia, that the role of a court in an art-
icle 78 proceeding is simply to determine whether
DHCR's action is arbitrary and capricious, that is,
whether it is taken without sound basis in reason or
regard to the facts (12 N.Y.3d at 431, 883 N.Y.S.2d
751, 911 N.E.2d 813). “If the court finds that the
determination is supported by a rational basis, it
must sustain the determination even if the court
concludes that it would have reached a different
result than the one reached by the agency” (id),
Here, similarly, a remand to DHCR is inappropri-
ate for it would be tantamount to allowing plaintiffs
to seek a different resuit than the one reached by
DHECR on a new legal theory never advanced be-

fore the agency prior to the commencement of this
action.

Conclusion

*13 The outcome of this case hinges on wheth-
er Roberts renders the 1999 DHCR luxury decon-
trot order void ab initio, Preliminarily, we reject de-
fendants' argument that Roberis should be given
only prospective application. Nor do we find any
merit to defendants' argument that we must give
prechusive effect to the 1999 DHCR luxury decon-
irol order because the action was commenced weil
bevond the six-year statute of limitations applicable
to claims arising from strictly contractual obliga-
tions. Nevertheless, we do find meritorious and dis-
positive defendants’ argument that we must treat the
1999 BHCR luxury decontrol order as final under
coliateral estoppel principles. Finaily, we find a re-
mand to DHCR inappropriate here because a final
administrative determination cannot be reopened to
give a party an opportunity to make a new argu-
ment, based on the existing administrative record,
11 years later. We modify solely to declare in de-
fendants' favor (see Lanza v. Wagner, 11 N.Y.2d
317, 334, 229 N.Y.82d 380, 183 N.E2d 670
[19621, app. dismissed 371 U.S. 74, 83 S.Ct 177, 9
L.Ed.2d 163 [1962], cert. denied 371 U.S, 901, 83
8.Ct. 2065, 9 L.Ed.2d 164 [1962] ).

Accordingly, the order and judgment (one pa-
per) of the Supreme Court, New York County
(Louis B, York, J), entered July 15, 2010, which
granted defendant's meotion to dismiss the com-
plaint, should be modified, on the law, to declare

that the 1999 luxury decontrol order is final, and
otherwise affirmed, without costs.

Order and judgment (one paper), Supreme
Court, New York County (Louis B. York, 1),
entered July 15, 2010, modified, to declare that the
1999 iuxury decontrol order is final, and otherwise
affirmed, without costs.

All concur.

FNI1. Under the Administrative Code of the
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(Cite as: 2611 WL 3611920 (N.Y.A.D. 1 Dept.))

City of New York § 11-243 (previously
J-51), landlords receive tax benefits to off-
set the costs of renovations. Pursuant to the
J-51 program, a landlord's receipt of tax
henefits i5  conditioned on maintaining
apartments as rent-stabilized (see 28
RONY 5-03[1f1).

FN2. The Rent Stabilization Law of
1969(RSE) provides for deregulation when
the rent for a vacant apartment reaches
$2000 (vacancy deregulation) or when the
household income is $175,000 or more for
two consecutive years and the legal regu-
lated rent is $2000 or more (high income
rent deregulation} (see RSL
[Administrative Code of City of NY] §§
26-504.1, 26-504.2},

N.Y.A.D. 1 Dept.,2011.

Gersten v. 56 Tth Ave, LI1.C

- N.Y.8.2d wee, 2011 WL 3611920 (NY.AD. 1
Dept.}, 2011 N.Y. Slip Op. 06300
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